
BECHUANALAND PROTECTORATE.

No. 25 of 1929.

(Promulgated 23rd August, 1929.)

PROCLAMATION
B t  H is  E xcellency the H ig h  Co m m issio n er ,

amending and consolidating the laws in force in the 
Bechuanaland Protectorate relating to the administration of
insolvent and assigned estates.

Whereas it is expedient to amend and consolidate the laws 
in force in the Bechuanaland Protectorate (hereinafter 
referred to os “ the territory ” ) relating to the administra
tion of insolvent and assigned estates;

Now therefore under and by virtue of the powers in me 
vested I do hereby declare, proclaim and maire known as 
follows : —•

Repeal of Laws.
1. The laws mentioned in the first Schedule to  this Procla

mation are hereby repealed to the extent set out in that 
Schedule; provided that the provisions so withdrawn or 
repealed shall, as far as applicable, continue to apply to any 
estate which has been sequestrated or assigned at the com
mencement of this Proclamation; and provided further that 
all proceedings which have been instituted before the com
mencement of this Proclamation for the sequestration or 
assignment of any estate shall he continued up to the final 
sequestration or assignment of that estate as if this Procla
mation had not been passed, hut thereafter the provisions of 
this Proclamation shall apply in the same manner as if that 
estate had been sequestrated or assigned under the provisions 
of this Proclamation.

Interpretation of Terms.
2. For the purpose of this Proclamation, the following 

terms shall, unless the context otherwise indicates, have the 
meanings set against them respectively: —

“  Account ”  shall mean liquidation account and plan of 
d istribution or of contribution , or of d istribution and 
contribution , as the  case may req u ire ;

“ court ” or “  the court ”  shall mean the Court of the 
Resident Commissioner of the Bechuanaland Protec
torate and such court shall exercise all the powers of 
the Supreme Court of the Union of South Africa and 
of any judge thereof; and in relation to any offence 
against this Proclamation the term “ court ”  or “  the 
court ” shall moan a magistrate’s court having juris
diction in respect of that offence within the Bechuana- 
land Protectorate and, in sections twenty-five, twenty- 
eight, twenty-nine, thirty and thirty-one shall include 
a  magistrate’s court acting within its jurisdiction;

“ creditor ”  shall include any person who, or any estate of 
a person which, is a creditor in the usual sense of the 
word ;



“ debtor "  sba.il, when used in connection with an estate 
which is about to be sequestrated or assigned, include 
any person who, or any estate of a person which, is a 
debtor in the usual sense of the word, except a body 
corporate or a company or other association of persons 
which may be placed in liquidation under the law 
for the time being in force relating to the winding up 
of companies ;

“  disposition ”  shall mean any transfer or abandonment of 
rights to property and shall include sale, lease, mort
gage, pledge, conveyance, delivery, payment, release, 
compromise, donation or any contract therefor, but 
shall not include a disposition in compliance with an 
order of the court;

“  district ” shall mean a magisterial district as defined hy 
High Commissioner’s Notice No. 119 of 1923;

“ free residue ”  shall, in relation to an estate mean that 
portion of the estate under sequestration which is not 
subject to any right of preference by reason ef any 
special mortgage, legal hypothec, pledge or right of 
retention; hut

“ special mortgage ” shall not include any document which, 
havipg been executed after the taking effect of this 
Proclamation purports to pledge as security for a debt 
movable property which has not heen delivered to and 
retained by the pledgee ;

“  Gazette ” shall mean the Official Gazette of the High 
Commissioner;

“  good faith ” shall, when used in connection with dis
positions of property, mean the absence of any inten
tion to prejudice creditors in obtaining payment of 
their debts or to prefer one ahove another;

“ immovable property ” shall mean land and every right 
or interest in land or minerals which is registrable in 
any deeds or other registration office in the territory, 
wherein title to immovable property or mining title 
may be registered;

“ insolvent ”  shall mean a debtor whose estate is under 
sequestration;

“ magistrate ” shall mean a resident magistrate having 
jurisdiction within the Bechuanaland Protectorate ana 
shall include any official lawfully appointed to act in 
that capacity;

a Master ”  shall mean the official appointed hy the High 
Commissioner to be Master of the Resident Commit 
sioner’s Court of the Beohuanaland Protectorate and 
shall include any official lawfully appointed to act as 
such;

“ marketable security,” shall mean any stock, debenture, 
share or any other interest whatever capable of being 
sold in a share market or exchange and includes also 
the scrip, certificate, warrant or other instrument by 
which the title to such stock, debenture, share or other 
interest is represented;

“ movable property ” shall mean every kind of property 
and every right or interest which is not immovable 
property;

“  preference ” in regard to any claim in an estate under 
sequestration shall mean the tight to have assets of 
the estate applied in satisfaction of that claim in 
preference to other claims;

“  property ” shall include movable or immovable property 
wherever situate within th e territory, and shall include 
contingent interests in property

“  provisional order ” shall mean an ol der whereby an 
estate is placed under sequestration provisionally;



“  registrar ” shall mean the official appointed by the High 
Commissioner to be the Registrar of the Resident Com
missioner's Court and shall include any official law
fully appointed to act as such; _ _

■“ resident commissioner ”  shall mean the official appointed 
by the High Commissioner to he the Resident Commis
sioner of the Becliuanaland Protectorate and shall 
include any official lawfully appointed to act in such 
capacity;

“ security ” as distinguished from “ marketable security "  
in relation to the claim of a creditor shall mean 
property of the insolvent over which the creditor has 
a preferment right by virtue of any special mortgage, 
legal hypothec, pledge or right of retention, hut shall 
not include property over which the creditor has or 
purports to have, a preferent right by reason of a 
mortgage or pledge of the general assets of the estate 
or of the general assets of any business belonging to 
the estate;

“ sequestration order ” shall mean any order whereby an 
estate is placed under sequestration or under provi
sional sequestration, when such order for provisional 
sequestration has not heen set aside;

“ sheriff ” shall mean any person appointed in that 
capacity by the Resident՛  Commissioner or any person 
lawfully acting as suqh and shall include any duly 
appointed deputy sheriff; and 

;i messenger ” shall mean any messenger՝  of a court of 
resident magistrate, or any official lawfully acting as 
such, and shall include any duly appointed deputy 
messenger;

“ territory ” shall mean the territory of the Becliuanaland 
Protectorate as defined by High Commissioner’s Proc
lamation of 27th September, 1892, as amended by 
Proclamation No. 8 of 1899;

“  trader ” shall mean any person who carries on any trade, 
business, industry, or undertaking in which goods are 
sold, bought, exchanged, or manufactured for purpose 
of sale or exchange;

“ trustee ” shall mean the trustee in any estate under 
sequestration, and shall include a provisional trustee; 

“ unliquidated claim ” shall mean a claim the amount of 
which has not been determined by agreement or by a 
judgment of a court or otherwise and shall include 
a claim for damages or for an interdict.

CHAPTER I.

SEQUESTRATION AND ATTACHMENT OF ESTATE.

A. VOUDNTAET SuRFLENDEB.

Circumstances under which an Estate may be Surrendered.
3, The surrender of an estate may be accepted by the 

court—
(а) upon the petition in writing of the debtor, or of his 

duly authorized agent, setting forth that the debtor 
is insolvent and tendering the surrender of his estate 
for the benefit of his creditors;

(б) upon the like petition of any person in whom is legally 
vested the administration of the estate of—
(i) any deceased debtor;

(ii) any debtor incapable of administering his estate;
(c) upon the like petition presented on behalf of a partner

ship estate and made by the greater number of the 
partners present or represented in the territory.



Before accepting the surrender, the court may direct the 
petitioner or any other person to appear and he examined 
before the court or before a magistrate appointed by the 
court; and all opposed cases of voluntary surrender shall be 
heard in the first instance by the magistrate of the district 
where the parties reside, and the said magistrate shall 
transmit the sworn evidence taken in such case, together 
with his report thereon for the consideration of the court.

Publication of Notice of Surrender and Lodging of Debtor’s 
Schedules or Statement at Master’s Office.

4. (1) Before presenting any such petition the petitioner 
shall cause due notice of surrender, as nearly as may be in 
the form “ A ”  in the Second Schedule to this Proclamation, 
to be published in the Gazette, and in any newspaper circu
lating in the district in which the debtor resides, or, if the 
debtor be a trader, in the district in which he has his 
principal place of business, and by means of a notice 
published at the office of the magistrate of the district in. 
which the debtor resides or has liis principal place of business.

Every_ such publication shall he not less than fourteen 
days prior to the hearing of the petition.

(2) The petitioner shall lodge in duplicate at the office of 
the Master the debtor’s schedules or statement of his affairs. 
If the debtor reside or be a trader carrying on business in any 
district wherein there is no Master’s office, the petitioner shall 
also lodge a copy of those schedules at the office of the magis
trate of the district. Those schedules shall he open to the 
inspection of any creditor at all times during office hours for 
a period of fourteen days from a date to be mentioned in the 
notice of surrender and, upon the expiration of the notice, 
the Master shall transmit one set of the schedules to the 
registrar.

(3) Those schedules shall be supported by a valuation under 
oath of the assets of the estate, and that valuation shall, if 
the Master so direct, be verified by an independent valuation 
made by a sworn appraiser or such other person as the Master 
may appoint. The schedules shall be framed as nearly as may 
be in the form "  B ” in the Second Schedule to this Proclama
tion apd shall contain the particulars and shall be verified by 
the affidavit thereby required, and shall be accompanied by a 
certificate from the magistrate of the district in which the 
petitioner resides, where there is no Master’s office in such 
district, to the effect that the provisions of section four (1) 
have been complied with.

Making of Sequestration Order by the Court.
5. The Court, on being satisfied that the provisions of the 

last preceding section have been complied with and that there 
are available assets of the estate to an amount sufficient to  
defray all such costs of sequestration as are by thiB Proclama
tion payable out of the free residue, may grant an order plac
ing the estate under sequestration in the hands of the Master.

Prohibition of Sale of Property of Estate after 
Publication of Notice of Surrender. 6

6. (1) After the publication as aforesaid in the Gazette, it 
shall not be lawful to sell any property of the estate which 
has been attached under writ of execution or other process 
in the nature of an attachment, unless the person charged 
with the execution of the same could not have known of the 
publication: Provided that the Matter, if in his opinion any 
such property do not exceed two hundred pounds in value, 
or the court, if it exceed that amount, may order the sale to  
be proceeded with and direct how the proceeds of the sale 
shall be applied.



The proceeds of any such property already sold at the date 
of the publication aforesaid shall be retained by the officer 
charged by law with the execution of legal process and shall 
not be paid out by him before the application for surrender of 
tbe estate shall have been made ana adjudicated upon, except 
upon an order of the court or unless the notice of surrender 
has been withdrawn as in the next succeeding section is pro
vided.

(2) After publication as aforesaid in the Gazette, the Master 
may, upon the request in writing of any creditor who has to 
his satisfaction guaranteed the additional costs to be incurred, 
instruct the sheriff or the messenger to attach the estate of 
the debtor. If the notice of surrender be withdrawn, the 
attachment shall determine and the costs thereof shall be 
included in the costs of such notice, and all rights of or 
against the estate shall revive as if such notice had not been 
given.

(3) After publication as aforesaid in the Gazette the Master 
may—

(a) appoint a curator bonis to take and have the custody of 
the estate and to exercise in regard to the conduct of 
any business or undertaking of the debtor such powers 
of control as may appear to the Master to be desirable; 
and 1

(b) direct the sheriff or the messenger of )  magistrate’s 
court to attach the estate of the debtor as if it were an 
estate under sequestration.

(4) If the court does not accept the surrender or if the 
notice of surrender is withdrawn as in the nest succeeding 
section provided, then as soon as the Master has certified that 
provision has been made for the payment by the debtor of all 
costs and expenses arising out of the exercise of the powers 
of sub-section (3) or of any other provision of this Proclama
tion or any amendment thereof, full control of the estate shall 
be restored to the debtor.

Notice of Surrender not to be Withdrawn without the 
Consent of the Master.

7. (1) No notice of surrender published in the Gazette may 
be withdrawn without the written consent of the Master.

(2) If it appears to the Master that such notice was pub
lished in good faith, and that there is good cause for its with
drawal, he shall certify his consent thereto on payment of the 
costs of the notice; and notice of the withdrawal and of the 
consent of the Master thereto shall thereupon be published 
by the debtor a t his own expense in the Gazette and in the 
newspaper in which the notice of surrender appeared, and 
thereupon the notice of surrender shall be deemed to have 
been withdrawn.

(3) If, within fourteen days after the date specified in the 
notice of surrender as the date on which application will be 
made to the court for the surrender of the estate, the debtor 
has failed to make application, the Master may publish a 
notice in the Gazette a t the expense of the debtor, cancelling 
the notice of surrender and as from the date of such publica
tion the notice of surrender shall be deemed to have been 
withdrawn, and a copy of such notice of withdrawal shall 
be published at the magistrate’s office.

B. Com pulsory S equestration .

Acts of Insolvency.
8. A debtor commits an act of insolvency—
(a) if, having any property within the territory, he departs 

therefrom, or being out of the territory remains absent 
therefrom, or departs from his dwelling or otherwise 
absents himself, with intent by so doing to evade or 
delay the payment of his debts;



(b) if, haying against him the sentence of any competent 
court, and being thereto required by the officer charged 
with the execution of the same, he ¡does not satisfy the 
same or point out to th at officer sufficient disposable 
property to satisfy the same, or if it  appears from the 
return made by such officer that he has nat found 
sufficient disposable property;

(e) if he makes any disposition of any of his property 
which has the effect of prejudicing his creditors or of 
preferring one creditor above another;

(d) jf he removes any of his property with intent to  
prejudice his creditors or to prefer one creditor above 
another;

(e) if, except- as provided in this Proclamation, he agrees 
or offers to assign his estate for the benefit of his 
creditors or any of them, or makes or offers to make 
any arrangement with Ihb creditors for releasing him 
wholly or partially from his debts;

(.0 if, having published a notice of surrender which has 
not been withdrawn in the manner aforesaid, he omits 
to lodge his schedules as by law required, or lodges 
schedules containing material misrepresentations or 
omissions, o r  fails to present his petition to the court 
within twenty-one days from the publication in the 
Gazette of that notice;

(/j) if he gives notice to any of his creditors that he has 
suspended or is about to suspend payment of his debts 
or if be has suspended payment of his debts;

(A) if he makes default in publishing the notice required 
by section one Aundred and twenty or if his creditors 
have, in terms of section one hundred and twenty-three 
declined the assignment of his estate;

(1) if, being a trader, he gives notice in the Gazette in
terms of section thirty-four and is unable to meet the 
labilities of bis business;

0') if, a notice of assignment having been published, he 
omits to lodge his schedules as by law required or his 
schedules do not fully disclose Ills debts or property 
and that omission is material.

Petition by Creditor having Claim of certain Amount for 
Sequestration of Estate.

9. (1) A petition for the sequestration of the estate of a  
debtor may be presented by a creditor (or by his duly 
authorised agent) having a liquidated claim of not less than 
fifty pounds, or by creditors having liquidated claims in the 
aggregate of not less than one hundred pounds against the 
debtor, whether or not those claims are payable at the date 
of the petition. 2 * * (S)

(2) Every such petition shall be in writing and shall be filed 
in court accompanied by—•

(a) an affidavit of the petitioning creditor or his duly 
authorised agent, stating the grounds of his claim and 
the justice thereof, and whether he holds any security 
for his claim, and, if so, the nature and value thereof ;

■(•“) a certificate of the Master of a magistrate that due 
security has been found for payment of all; fees and 
charges necessary for the prosecution of all sequestra
tion proceedings until a  trustee has been appointed, 
or if no trustee is appointed all fees and charges 
necessary for the discharge of the estate from sequestra
tion.

(S) A copy of such petition, together with a copy of the 
affidavit aforesaid shall, before the presentation thereof, be 
lodged with the Master, who may report to the court any 
facts ascertained by him which would appear to justify the 
court in postponing the hearing or in setting aside any pro
visional order made by it- or in dismissing the petition. A



copy of such report shall he transmitted by the Master to 
the petitioning creditor or his duly authorised agent.- The 
court, on consideration of the Master’s report and of any 
further affidavit by the petitioning creditor in answer thereto, 
may set aside the provisional order, dismiss the petition, or 
make such other order in the matter as in the circumstances 
appears to be just, and may anticipate the return day for 
any such purpose.

Provisional Orders of Compulsory Sequestration.
10. (1) The court shall have jurisdiction to hear in the first 

instance applications for orders of compulsory sequestration 
and in cases where sufficient cause therefor shall be shown 
to grant a provisional order of comprulsory sequestration and 
to appoint a curai or bonis or provisional trustee, such order 
to be returnable in the court of the magistrate of the area 
or district in which the party against whom the order is 
sought ordinarily resides, and such court of magistrate shall 
on the'return  Jay take such sworn evidence in support of 
or against such application aB may be submitted to it  and 
forward the same with a report thereon for the consideration 
of the court of the Resident Commissioner which alone shall 
have the power to confirm ov set aside such order.

(2) Where the ordinary place appointed for the holding of 
thè court of the magistrate is fifty miles or more from the 
railway line, the magistrate holding his court at such place 
shall have the power on sufficient cause being shown to grant 
a provisional order of compulsory sequestration returnable in 
his own court against any person ordinarily resident in his 
area or district and to appoint a curator bonis or provisional 
trustee, and after taking such evidence in support of or 
against such application as may be submitted on the return 
of such order he shall forward the same with a report thereon 
for the consideration of the Court of the Resident Commis
sioner which alone shall have the power to confirm or set 
aside such order.

Order of Sequestration of Estate of Individual and of 
Partnership.

11. (1) If the debtor has committed an act of insolvency, 
or if the court he of opinion that the estate is insolvent and 
th at it would he to the advantage of the creditors that the 
estate be placed under sequestration, it  may make an order 
placing the estate under provisional sequestration.

(2) I t  shall he competent for the court to include in one
sequestration order the estate of a partnership, and the 
separate estates of the partners •, and every fact which is a 
ground for the sequestration of the estate of a partnership 
shall he a ground tor the sequestration of the separate estate 
of every partner : Provided that if the court, be satisfied
that a partner is willing and able to satisfy the debts of the 
partnership within a time to he determined by the court, 
the separate estate of th at partner shall not be placed under 
sequestration by reason only of any fact forming a ground 
for the sequestration of the estate of the partnership.

(3) Nothing in this Proclamation contained shall affect the 
rights or liabilities under Roman-Dutch law of partners en 
commandite or anonymous or other partners who have not 
held themselves out as ordinary or general partners, or the 
rights and liabilities of partners under the Special Partner
ships’ Limited Liability Act, 1861, of the Cape of Good Hope-

■Jiafcin։ ; of Provisional Order and Service of Pule Nisi upon 
the Debtor.

12. (1) If the court grant a provisional order of sequestra
tion, it shall at the same time grant a rule nisi calling upon 
the debtor upon a day*therein named to appear and to show 
cause why a final order of sequestration should not be made 
against his estate.



(2) If the debtor has been absent twenty-one days from 
his usual place of residence and of bis business (if any) within 
the territory, the court may direct that it  shall be sufficient 
service of that rule if a copy thereof be affixed; to the outer 
door of the buildings where the court sits and inserted in the 
Gazette, or may direct some other mode of service.

(3) Upon the application of the debtor the court may 
anticipate the return day for the purpose of discharging 
the order if twenty-four hours’ notice of such application has 
been given to the petitioning creditor.

When Provisional Order may be Set Aside or 
Petition Dismissed.

13. If, upon the hearing, the petitioning creditor fail to 
prove his claim or if he Tail to prove, the act of insolvency 
with which the debtor is charged, or the Court- is not satis
fied that the estate is insolvent or that it wilL be to the 
advantage of the creditors that the estate be placed under 
sequestration, it may set aside the provisional order and 
dismiss the petition or require further proof of the matters 
therein set forth and postpone the hearing for any reasonable 
time, but not sine die.
Petitioning Creditor to Prosecute Sequestration Proceedings 

until Trustee Appointed.
14. (1) The creditor upon, whose petition a sequestration

order is made shall, at hiB own cost, prosecute all the pro
ceedings in the sequestration until the appointment of a 
trustee. , .

(2) The taxed costs shall be paid to him out of the first 
funds of the estate available for th at purpose under section 
eighty-three, but shall not be provable against the estate.

(3) In the event of a contribution under section ninety-one, 
the petitioning creditor, whether or not he proves a claim, 
shall have no smaller liability to contribute than if he had 
proved his claim as stated in the petition.

Compensation to Debtor if Petition Unfounded 
and Vexatious.

15. Whenever it appears to the Court that the petition was 
unfounded or vexatious, the court may allow the debtor forth
with to prove any damage sustained by him by reason of the 
provisional sequestration and award him such compensation 
as it may deem fit; or the debtor may bring an action for 
damages so sustained by him.
Lodging by Insolvent of Schedules or Statement with Master.

16. Whenever a final order of sequestration has heen made 
upon the petition of a creditor, the insolvent shall, within 
seven days of the service of th at order, lodge with the Master 
his schedules or statement of affairs in duplicate framed as 
nearly as may he in the form “ B ” in the Second Schedule 
xo this Proclamation, containing the particulars and verified 
by the affidavit thereby required.

No stamp duty shall be payable in respect of that affidavit.

C.— Attachment and CosTony of the E state.

Transmission of Sequestration Order by Registrar to Master 
and other Officers.

17. (1) The registrar shall without delay' transmit—
(a) a duplicate original of every sequestration order, and 

of every order amending or setting aside the same, 
to the master;

fb) a duplicate original of every provisional order of seques
tration and, where there has been no provisional order, 
of every final order of sequestration, and of every order 
amending or settipg aside the same—

(i) to the sheriff;



(ii) to every officer charged with the registration of 
title to* any immovable property or interest in 
minerals within the territory which appears to 
he an asset of the insolvent’s estate;

(iii) to every messenger of the magistrate’s court by 
whom it shall appear th at the property of the 
insolvent is under attachm ent:

Provided th at when the value of an estate is under two 
hundred pounds and the court so orders, the movable assets 
may remain iD the custody of the insolvent or any other 
person upon such terms as to security as the court may direct, 
and in that case it shall not be necessary to transmit the 
order of sequestration to any sheriff or messenger.

(2) Every officer shall register every order so transmitted
to him and note on the order the day and hour when it is 
received. .

(3) Upon the receipt of any sequestration order the master 
shall give notice thereof in the Gazette.
Appointment of Curator Bonis by Master {or Temporary 

Custody of Estate.
18i (1) Whenever it seems necessary or expedient to the 

Master, he may appoint a curator bonis to take and have 
custody of any estate under sequestration until the appoint
ment of a trustee. .

(2) Every such curator bonis shall find security to the satis
faction of the Master and thereafter may collect such debts 
and may sell or dispose of such property and carry on such 
business in connection with the estate as the Master may 
authorize. .

Mode of Attachment by Sheriff.
19. (1) As soon as the sheriff has received the sequestration 

order, he shall proceed by his deputy or by the messenger of 
a magistrate’s court to attach and make an inventory of the 
movable propertv of the estate capable of manual delivery 
and not in lawful possession of a pledgee or under attachment 
by a messenger, in the following manner: —

(n) He shall take into his own custody all cash, share certifi
cates, bonds, bills of exchange, promissory notes, deeds 
and other securities. He shall remit all such cash to 
the Master, unless otherwise directed by the Master.

(b) He shall leave all books of account, invoices, vouchers 
and business correspondence in a room or other suitable 
place properly sealed up, ֊

<c) He shall leave any other movable property in a room 
or other suitable place properly sealed up or appoint 
some suitable person, either the person in whose care 
it was at the time of attachment or some other person, 
to hold the same in his custody.

(d) He shall leave with the person so appointed a copy of 
the inventory with a notice that the property has been 
attached by virtue of a sequestration order. That 
notice shall contain a statement of the offence con
stituted by section one hundred and forty-seven and of 
the penalties provided therefor.

(2) Any person interested in the estate may be present or 
may authorize some person to represent him when the sheriff 
is making his inventory.

(3) The sheriff or messenger shall forthwith report to the 
Master in writing the fact of the attachment, and shall 
transmit with the report a copy of his inventory and a list 
of any property which to his knowledge is in the lawful 
possession or a pledgee.

(4) Every messenger shall transmit to the Master without 
delay an inventory of all property attached by him and 
known to belong to an insolvent.

(5) The sheriff or messenger shall be entitled to fees and 
remuneration taxed by the Master according to tariff A in 
the Third Schedule to this Proclamation.



CHAPTER II.

E F FE C T 8 OF SEQUESTRATION.

E ffect  upon t e e  I nsolvent and m s  P ro perty .

Immediate Effect of Sequestration Order.
20. (H Tile effect of a sequestration order shall be—
(a) to divest the insolvent of his estate and to vest the 

same in the Master, unless apd until a trustee he 
appointed, and, upon the appointment, to vest the 
estate in the trustee. The estate shall comprise—
(i) all property of the insolvent at the date of the 

sequestration order, including property or the pro
ceeds thereof which are in the hands of a sheriff 
or - messenger under a writ of attachm ent;

(։ i) all property which the insolvent may acquire or 
which may accrue to him during the sequestration, 
except as provided in section twenty-two.

(b) To stay during the sequestration until the appointment
of a trustee, all civil proceedings by or against the 
insolvent, save such as by this Proclamation may he 
instituted or continued by the insolvent for his own 
benefit or may be instituted or continued against the 
insolvent: Provided that, together with any claim
which was the subject of legal proceedings against the 
insolvent, there may be proved the creditor’s taxed 
costs incurred in the said proceedings before the 
sequestration; ,

(c) after the receipt by tbe sheriff or messenger of notice 
of the sequestration to stop the execution of any judg
ment against the insolvent, unless the court otherwise 
direct;

{d) to enable the insolvent, if in prison for debt, to apply 
to tbe court for bis release after notice to the creditor 
at whose suit he is imprisoned.

(2) Subject to the provisions hereinafter in this section 
contained, the additional effect of a sequestration of the 
separate estate of one of two spouses who are not living apart 
under a. notarial deed of separation or a judicial order of 
separation shall be forthwith to vest in tbe Master unless 
and until a trustee is appointed, and, upon the appointment, 
to vest in the trustee all the property of the spouse whose 
estate has not been sequestrated (hereinafter referred to as 
the solvent spouse) as if it were property of the sequestrated 
estate, with power to deal with such property aecordinglv: —  
Provided that—

(ft) the trustee shall release such of the property of, the 
solvent spouse as is shown—

(i) to have been the separate property of that spouse 
immediately before the marriage to the insolvent i 
or

(ii) to have been acquired by that spouse under a 
marriage settlement: or

(Hi) to have been acquired during the marriage with 
the insolvent by a title valid as against creditors 
of the insolvent: spouse; or

(iv) to be protected by section twenty-seven of this 
Proclamation; or

(v) to have been acquired with any such property or 
with the income or proceeds thereof;

(ii) except with the leave of the court the trustee shall 
not release property which was ostensibly that of: the 
solvent spouse until the expiry of six weeks’ notice of 
bis intention to do so, given to that 6pouse or to the 
agent of that spouse. Such notice shall also be 
published in tbe Gazette and a newspaper circulating



in the district where that spouse resides or carries 
on business and a copy of such notioe shall be published 
at the magistrate’s office of the district in which such 
solvent spouse resides and shall call upon all separate 
creditors for value of that spouse to prove their claims 
as provided in paragraph (a) of this proviso;

\c) application may be made to the court by the solvent 
spouse for an order releasing any property vested in a 
trustee under this sub-section or for an order staying 
the sale and releasing the property and, at any time 
before the distribution of the proceeds thereof, for an 
order declaring the applicant to be entitled to those 
proceeds ; and the court may make such order on the 
application as it thinks just;

(d) subject to any order made nnder paragraph (c) of tins
proviso any property of the solvent spouse released by 
the trustee shall bear a proportionate share of the 
costs of the sequestration as if it were property of the 
insolvent spouse but the separate creditors for value 
of the solvent spouse having claims which could have 
been proved against the estate of that spouse if it  had 
been the estate under sequestration shall he entitled 
to prove their claims against the estate of the insol
vent spouse in the same manner and, except as in this 
Proclamation is otherwise provided, shall have the 
same rights and remedies and be subject to the same 
obligations as if they were creditors of that estate; 
and the creditors who have so proved shall be entitled 
to rank upon the proceeds of the property so released 
according to their legal priorities inter so and in 
priority to the separate creditors of the insolvent 
spouse, but shall not be entitled to rank upon the 
separate assets of the insolvent spouse. But if any 
of the property of the solvent spouse is released by 
virtue of paragraph (a) or (c) of this proviso the 
separate creditors of that spouse shall only be entitled 
to rank upon the proceeds of any property of the 
solvent spouse which has been released by the trustee 
after the property so released, not being property of 
that spouse acquired since the sequestration, has been 
excussed. Before admitting any such creditor to share 
in the distribution, the trustee may require the 
creditor to lodge with him, within a period to be 
determined by the Ma-ster an affidavit, supported by 
such evidence as may be available, setting forth the 
result of such excussion and disclosing the balance of 
his claim remaining unpaid. He shall then be entitled 
to rank for dividend for that balance only: Provided 
that any creditor who has incurred costs in excussing 
the separate assets of the solvent spouse and has been 
unable to recover those costs from the proceeds of 
those assets, shall be entitled to rank for the amount 
thereof in addition to the amount of his claim as 
proved. .

If, during the period determined by the Master, any 
such creditor has failed either to lodge with the 
trustee such an affidavit as aforesaid, or to excuss any 
separate property of the solvent spouse still available 
for the satisfaction of his claim, he shall be excluded 
from the distribution unless the court otherwise orders.

(e) No creditor of the solvent spouse proving a claim as 
provided in paragraph (d) snail—

(i) be . entitled to vote at any meeting but any 
direction of creditors which interferes with or 
injures the just rights of any creditor may be 
set aside on application to the court; or

(ii) be liable to make any contribution under 
section ninety-one.



(3) If the solvent spouse is carrying on business as a 
licensed trader, apart from the insolvent, or if it  appears to 
the court that the solvent spoils© is likely to suffer serious 
prejudice through the immediate vesting of the property of 
that« spouse in the Master or the trustee, and the court is 
satisfied in either case that the solvent spouse is willing and 
able to make arrangements whereby the interest therein of 
the sequestrated estate will be protected without such a 
vesting, the court, either when making the sequestration 
order or a t some later date, hut subject always to the 
immediate completion of such arrangement as aforesaid, may. 
declare those assets or any of them to be excluded from the 
operation of the order for such period as it thinks fit. 
During that period the solvent spouse shall lay before the 
trustee the evidence available in support of his claim to such 
assets, and within that period the trustee shall notify the 
solvent spouse in writing whether or not he will release such 
assets in accordance with proviso (à) to sub-section (2) of 
this section. If the assets have not been so released, then 
upon the expiry of the period those assets shall vest, subject 
to the terms and conditions of this section, in the Master or 
in the trustee.

(4) In the event of application being made to the court 
for the sequestration of the estate of the solvent spouse on 
the ground of an act of insolvency committed by that spouse 
since the vesting of his estate in the Master or the trustee 
•of the estate of his insolvent spouse, and in the further 
event of the court being satisfied that the act of insolvency 
alleged in that application was due to such vesting, then if 
it appears—

(a) that proceedings are being or, if necessary, will he 
taken under paragraph (ç) of sub-section (2) for the 
release of any property of the solvent spouse; or

(b) th at any of the property of the solvent spouse has been 
released since the making of the sequestration order, 
and that the solvent spouse is now in a position to 
discharge his liabilities,

the court may postpone the hearing of the said application 
or may make such interim order thereon as to it may seem 
just.

(5) Notwithstanding anything in sub-section (2) contained 
the trustee may release and proceed to establish his title 
to any property alleged to be that of the solvent spouse as if 
sub-section (2) had not been enacted. Thereupon if the 
trustee establishes his title to any such property the creditors 
of the solvent spouse shall have no right in that property or 
the proceeds thereof which they would not have had if sub
section (2) had not been enacted.

Payment of Debts after Sequestration.
21. Every payment or other satisfaction in whole or in part 

or any debt or claim which was due or thé causé of which 
arose before the sequestration^ shall, if made to the insolvent 
after such sequestration, be void, unless the debtor proves that 
the same was made in good faith and without knowledge of 
the sequestration.

Powers, Duties and Privileges of the Insolvent during 
Sequestration,

, 22. (1) Save as is provided in this section the insolvent 
shall not be able during the sequestration to enter into any 
■contract without the consent in writing of his trustee.

(2) The insolvent shall be entitled for the support of him
self and those dependent upon him to follow, any profession or 
occupation or to enter into any service, hut he shall not, 
during the sequestration of his estate lie entitled, without 
the consent in writing of the trustee, either to carry on, or to 
be employed or engaged in any capacity in, the business of 
a trader : Provided that any of the creditors or the insolvent



may, if the trustee gives or refuses such consent, appeal to 
the Master, whose decision shall be final: Provided further 
that the insolvent shall keep a detailed record of all assets 
received by him from whatever source, and of all disbursements 
made by him in the course of his profession, occupation or 
employment and, if required thereto by the trustee, shall 
transmit to the trustee in the first week of every month a 
statement verified by affidavit of all such assets and of all 
disbursements whatsoever made by him. The trustee may 
inspect any such record at all reasonable times and may 
demand the production of reasonable vouchers in support of 
any item in such accounts of the expenditure of the insolvent 
for the support of himself and those dependent upon him. 
Such moneys received or to be received by the insolvent in the 
course of his profession, occupation or other employment as 
in the opinion of the Master are not or will not he necessary 
for the support of the insolvent and those dependent upon him 
shall vest in and be paid by the employer to the trustee.

The insolvent shall be entitled to sue or be sued in his own 
name for any claim due to or against him under this sub
section but no cession of the insolvent’s salary or earnings 
thereunder made either before or after the sequestration of his 
estate shall be of any effect so long as his estate is under 
sequestration.

(3) The insolvent shall also have the right in his own name 
to sue for and for his own benefit to receive any pension to  
which he may be entitled for work and services: Provided 
that, notwithstanding anything contained in any law govern
ing the pensions of public or railway servants, any portion 
of a pension paid to or for the benefit of an insolvent and 
those dependent on him, which in the opinion of the Master 
is hot necessary for the support of the insolvent and those 
dependent on him, shall vest in the trustee.

(4) The insolvent shall also be entitled in his own name to  
sue for and receive for his own benefit any damages claimable 
by him by reason of any insult or personal injury, and he 
may continue in his own name and for his own benefit any 
action which may have been commenced by him in respect of 
such claim previous to the sequestration. All goods pur
chased with the moneys so received shall be free from the 
control of the trustee.

(5) The insolvent shall also be entitled in his own name 
to sue for and receive for his own benefit, subject to the pro
visions of this section, the wages or reward for work or labour 
done or for professional services rendered by or on his behalf 
after the sequestration of his estate.

(6) The insolvent may also be sued in his own name for any 
delict committed by him after the sequestration of his 
estate.

(7) All_ moneys or property claimable by the trustee under 
this section may be recovered from the insolvent by writ of 
execution to be issued by the registrar upon the production 
to him of a certificate by the Master as to the amount so 
claimable.

Power of Master to have Movable Property Sold when 
not over Two Hundred  Pounds in Value.

23. If it appear to the Master that the value of all the 
movable property of an estate under sequestration vested in 
him does not exceed two hundred pounds and that' it  is in 
the interest of the creditors that such property or any part 
thereof be sold forthwith, he may direct the sale thereof to 
take place on such conditions and in such manner as he may 
think fit: Provided that, if he has received timely notice that 
any such property or any portion thereof is subject to any 
right of preference, it shall not be sold without the consent 
m writing of the person in whose favour such right of 
preference exists.



Estate to remain vested in Trustee until Rehabilitation.
24. (i)  The estate of the insolvent shall remain vested in 

the trustee until the insolvent is reinvested: therewith pur
suant to a composition as in section one hundred, and six 
provided, or until the rehabilitation of the insolvent: Pro
vided that Any property which immediately before the 
rehabilitation was vested in the trustee shall remain vested in 
the trustee՛  after rehabilitation for the purposes of realisation 
and distribution.

(2) On the death or removal of a trustee the estate shall 
vest in the remaining trustee, if any; otherwise it shall vest 
in the Master.

E ffect  upon Antecedent T ransactions.

Dispositions without Value.
25: (1) Every disposition of property not made for value 

may be set aside by the court where such disposition was 
made by the՝  insolvent—

(a) more than two years before the sequestration of his 
estate, if it is shown that, immediately after the dis֊ 
position was made, the liabilities of the insolvent 
exceeded his assets;

(i>) within two years of the sequestration of his estate, It 
the party claiming under or benefited by the disposition 
is unable to prove that, immediately after the dis
position was made, the assets of the insolvent exceeded 
his liabilities: '

Provided that if it is shown that the liabilities of the insolvent 
at any time after the making of the disposition exceeded his 
assets by less than the value of the disposition, it may be 
set aside only to the extent of the excess.

(2) A disposition of property not made for value shall not, 
if set aside under this section or if uncompleted by the insol
vent, give rise to any elaim in competition with the creditors 
of the insolvent.

Antenuptial Contracts.
26. No immediate benefit under a duly registered ante

nuptial contract given, in good faith by a person to his wife 
ot child to be born of the marriage shall be liable to be set 
aside as a disposition without value, unless the sequestration 
of his estate took place within two years of the registration 
of ՝ hat antenuptial contract.

An “ immediate benefit,։  shall mean a benefit given by 
transfer, conveyance, delivery, payment, cession, pledge, or 
special mortgage of property completed within three months 
immediately after the date of the marriage.

Life Insurance Policies.
27. (1) When a person before or during marriage has effected 

in favour of or ceded to or for the benefit of his wife any 
policy or policies of life insurance, the policy or policies to 
an amount not exceeding two thousand pounds, together 
with any bonus claimable in respect thereof shall he exdtuded 
from her gstate, if she become insolvent.

(2) When a person before or during marriage has in good 
faith effected in favour of or ceded to or for the benefit oi 
his wife or child or both a policy or policies of life insurance 
at any time more than two years before the sequestration oi 
his estate,, the policy or policies, if they be not an immediate 
benefit within the meaning of the last preceding section, 
whether to a wife or child or both, shall to an amount »oi 
exceeding two thousand pounds, together with any bonm



claimable in respect thereof, he excluded from his insolvent 
estate, and, if tne insolvent is married in community of pro
perty, from the joint estate of the insolvent and' his wife: 
Provided that—

(a) every policy which, at the time of the sequestration of 
the estate, was ceded or pledged to any person {other 
than the wife or child of the insured, or a trustee for 
such wife or child) shall not, to the extent of the 
cession or pledge, fall under the protection of this 
section;

(b) when any policy is protected as to a part only, the 
person entitled to the protected part may apply to  the 
company by whom such policy was granted for the 
issue of two policies, in the place of such policy, one 
for the unprotected part and the other for the pro
tected part, in favour of the parties respectively 
entitled thereto; and the company shall thereupon 
issue snch policies at the expense of the applicant, 
and the original policy shall thereupon become void;

(c) for the purposes of this section, the expression,
11 policy of life insurance 5 * * * * * 11 shall include a contract for 
securing an insurance endowment, bonus, or annuity 
upon the death of the insured, or on the expiration of 
any period, or on the happening of any event, as well 
as a fully paid-up policy granted for the surrender or 
exchange of a policy of an equivalent value, hut shall 
not include any other property acquired in considera
tion of the surrender, pledge or cession of a policy.

(8) A policy of life insurance effected by a person on his 
own life which has endured for three years from the date of 
payment of the first premium shall not, during the lifetime 
of the insured, vest upon the sequestration of the estate of 
the insured or the assignment thereof under this Proclama
tion in the trustee or assignee of the estate : Provided that—

{a)՛  the protection afforded to a debtor under this section 
shall not exceed two thousand pounds together with 
any bonus claimable in respect thereof;

{b) a policy which is pledged, to the extent to which it  is 
pledged, and the proceeds of a policy which is 
surrendered shall not be protected by this section;

but nothing in this Proclamation contained shall be con
strued as preventing the insured from agreeing with an 
insurance company for the surrender or exchange of his 
existing policy to the extent to which it is protected by this 
section for a fully paid-up policy, and such last-mentioned 
policy shall be wholly protected.

(4) A policy protected under sub-section (3) of this section 
shall, to the extent to which it  is protected, not be available 
on the death of the insured for the payment of creditors as 
against the claims of—

(а) the surviving spouse of the insured, if the marriage 
was in community o f . property, to one-half the pro
tected portion of the policy; or

(б) the surviving spouse or any parent, child or step-child 
of the insured, under the will of the insured; or

(c) any parent or child of the insured by right of succession 
ab mtestaio.

(5) Notwithstanding anything contained in this section, if
in any case it is proved th at any. policy was effected, or that
the premiums upon any policy were paid, with intent to
defraud creditors, the court may order a sum equal to the
premiums so paid, with interest thereon to be a  charge upon
the policy and to be payable out of the proceeds of such
policy.



Voidable Preferences.
28. Every disposition of property made by an insolvent 

within six months of the sequestration of his estate, which 
'has had the effect of preferring one creditor above another, 
may be set aside by the court if it be shown that immediately 
after the making of such disposition the liabilities of the 
insolvent exceeded his assets, unless it be shown by the 
person benefited by the disposition that the disposition was 
in the ordinary course of business and that it was not intended 
thereby to prefer one creditor above another.

Every disposition of property made under a power of 
attorney of the insolvent, whether revocable or irrevocable, 
shall for the purposes of this and the next succeeding section, 
be deemed to be made at the time at which the transfer or 
delivery or mortgage of such property takes place.

Undue Preferences.
29. Every disposition of his property made by an insolvent 

at a time when his liabilities exceeded his assets with the 
intention of preferring one creditor above another, may be 
set aside by the court.

A disposition which may he set aside under this section is 
hereinafter called an undue preference.

For the purposes of this and the last preceding section the 
expression “ creditor 11 shall inelude a surety for the insol
vent and a person in a position by law analogous to that of 
a surety.

Collusive Dealings.
30. (1) Every collusive dealing with his property between 

the insolvent and any other person, having the effect of pre
judicing his creditors or of preferring one creditor above 
another, may be set aside by the court.

The person so dealing collusiyely with the insolvent shall 
be liable for damages in respect of any loss thereby caused to 
the estate.

(2) Any person who was a party to such collusive dealing 
shall be liable to pay for the benefit of the estate, by way of 
penalty, such sum as the court may adjudge, not exceeding the 
amount by which he would have benefited by such dealing if 
it had not been set aside; and if he be a creditor he shall 
also forfeit his claim against the estate.

Such penalty may be recovered in any action to set aside 
such dealing; and, if no such action has been instituted, the 
trustee or any creditor may recover such penalty by aotion.

Liability of the Legal ^Representative of an Estate.
31. The legal representative of an estate who has been a 

party to any collusive dealing referred to in the last pre
ceding section shall be jointly and severally liable with the 
estate represented by him for the damages suffered by the 
insolvent estate by reason of such collusive dealings.

Proceedings to Set Aside Antecedent Transactions.
32. (1) Proceedings to set aside any disposition under sec

tions twenty-five, twenty-eight, twenty-nine, or thirty, or for 
the recovery of damages under section thirty, shall he taken 
by the trustee. If the trustee refuse or neglect to take such 
proceedings they may be taken by any creditor in the name of 
the trustee upon his indemnifying the trustee against all 
costs thereof, .

(2) In any such proceedings the insolvent may be compelled 
to give evidence on a subpmna issued on the application of 
any party to the proceedings or he may be called by the court 
to give evidence. When giving such evidence he may not 
refuse to answer any question on the ground that the answer 
may tend to incriminate him or on the ground that he is 
about to be tried on a criminal charge and may be prejudiced 
a t such a trial by his answer.



(3) When any disposition of property is set aside under any 
of the said sections, the court by which it is set aside shall 
declare the trustee entitled to recover any property alienated 
under the said disposition or in default of such property tne 
value thereof a t the date of the disposition.

Indemnification by Trustee of Creditors.
33. (1) No person who, in return for any disposition by

the insolvent which is liable to be set aside under this Pro
clamation has parted with any property or security that he 
held or who has lost any rights or recourse against third 
parries, shall, if he acted in good faith, be obliged to restore 
any money or property or other benefit received under such 
disposition, unless the trustee has indemnified him for part
ing with such security or for losing such rights, property 
security, or recourse. . . . . .  .

(2) Nothing in sections twenty-five, twenty-eight, twenty- 
nine, or thirty contained shall aifect the rights of any person 
acquiring property in good faith and for value from any 
person other than the insolvent.

Sales of a Business.
34. (1) Every sale or alienation by a trader of any business

or of the goodwill, book-debts, or assets of that business oiBor 
than sales of stock in the ordinary course of bis trade, shall 
upon the sequestration of his estate within six months after 
the sale or alienation be void against the trustee, unless the 
seller had previously given fourteen days’ notice of such 
intended sale or alienation by advertisement twice in the 
Gazette and twice in a newspaper circulating in the district 
in which that business is carried on. . , , ..

(2) On the first publication of that notice in the Gazette 
every liquidated claim against the business shall become 
pavable at the option of the payee, subject m  the case of 
such amounts as wonld otherwise not have become payable 
until some later date to a rebate of six per cent, per annum 
as from such later date.

Contracts to Buy Immovable Property.
35 If the insolvent, before the sequestration of his estate

has contracted to buy or receive in exchange any immovable 
property, transfer of which has not been effected in his favour, 
the trustee may elect to adopt or to abandon the contract. 
If the trustee does not make his election within six weeks 
after being'required in writing to do so, the person entitled 
under the contract may apply by motion to the couit tor 
the cancellation of the contract and delivery of the possession 
of the immovable property and the court may make such 
order as it thinks fit: Provided that nothing in this section
contained shall affect any concurrent claim against the estate 
for damages for non-fulfilment of the contract.

.  Sales for Cask.
36 (1) When any person has, before the sequestration of

the insolvent’s estate, sold and delivered for cash no the 
insolvent any movable property and has not received tun 
payment for "the same, the seller may only reotaim that pro
perty if within thirty days after the delivery thereof he gave 
notice in writing to the insolvent or the legal representative 
of the estate that he reclaims that property: Provided that
if the trustee dispute the seller’s right thereto, the seller shall 
take proceedings to enforce that right within seven days aiter 
the trustee has given notice that he disputes such right.

The trustee shall not be obliged to restore that property, 
unless the seller refund all moneys received by him on account 
of the purchase price. ,, . „

A sale shall be deemed to he for cash, unless the seller has 
expressly or tacitly agreed th at any part of the purchase 
price shall not be claimable at the time of delivery of the 
property sold.



(2) Savo as aforesaid, no seller shall be entitled to redelivery 
or retransfer of any property sold and delivered or transferred 
to the insolvent by reason only that the insolvent has failed 
to make due payment of the purchase price.

(3J W ien property belonging to any person other than the 
ineolwni is in th# possession of" the insolvent at the time 
of the sequestration of his estate, that person shall give notice 
m, thereof to the legal representative of the estate
Within fourteen days of the sequestration, and, if he fail to do 
so, shall lose all right to recover that property, if the same 
has. m good faith been sold as part of the insolvent’s estate, 
but shall be entitled to recover the net proceeds of that 
property from the trustee.

Leases.
37. (1) No lease entered into by the insolvent as lessee shall 

tie terminated merely by reason of the secjuestration of his 
estate but the trustee may determine the same by notice in 
writing to the lessor, subject to a concurrent claim by the 
lessor against the estate for any damages he may have 
sustained by reason of the non-performance of the terms of 
such lease.

&) If the trustee does not within three months of his 
appointment notify the lessor that he is prepared to continue 
the lease on behalf of the estate, he shall be deemed to have 
determined the lease at the end of such three months.

(3) The rent due under any lease so determined, from the 
date of the sequestration of the estate of the lessee to the 
determination or the sale thereof by the trustee, shall be 
included in the costs of administration. The fact that a 
lease has been determined by the trustee shall deprive him 
of any right to compensation for improvements made during 
the period of that lease.

Effect of Sequestration on. Apprenticeship Agreements.
38. The sequestration of an estate shall be a complete 

discharge of the indenture of apprenticeship or articles of 
agreement of any person then apprenticed or articled to the 
insolvent if that person give notice in writing to the trustee 
to that effect. Upon application made by that person the 
trustee may consent to his proving a concurrent claim against 
the estate for such of any money paid by him or for hi™ to 
the insolvent as a fee as the trustee,, subject to an appeal to 
the court, thinks reasonable, regard being had to the amount 
of the fee, the unespired term of the indenture or articles, 
and the other circumstances of the case.

CHAPTER III . 

MEETINGS OF CREDITORS.

MEtrriNGS: How Convened and W hen ,

Time and Place of Meetings of Creditors.
39. (I) Whenever the Master appoints any meeting of 

creditors as provided in this Chapter, he shall appoint it to 
be held at such time and place as appears to him to he most 
convenient for all parties concerned and may. if necessary, 
alter the time and place of any such meeting: Provided that 
notice of the alteration he given in the Gazette.

(2) All meetings of creditors held in the district- wherein 
there is a Master’s office shall be presided over by the Master, 
and such meetings of creditors as are held in any other 
district shall be held in accordance with the direction of the 
Master and presided over by the magistrate of the district, 
or by an officer holding the rank of chief or principal clerk 
appointed by him for that purpose. Every such magistrate or 
other officer shall certify the proceedings and transmit the



same to the Master as soon as the meeting is closed. If the 
magistrate has not presided at any meeting, the reason of 
his absence shall be recorded in the minutes by the presiding 
officer.

(3) Every meeting of Creditors may be adjourned by the 
officer presiding thereat for good and sufficient reasons.

First and Second Meetings.
40. (1) On the receipt of an order placing an estate finally 

under sequestration the Master shall immediately convene a 
first meeting of creditors for the proof of claims "and for the 
election of a trustee.

The Master shall give not less than ten days’ notice of the 
time and place of the first meeting by advertisement in the 
Gazette.

,(2) After the first meeting of creditors and the appointment 
or a trustee, the Master shall appoint a second meeting for 
the proof of claims against the estate, and for the purpose 
of receiving the trustee’s report as to the affairs and condition 
u 1 "*  estate, and of giving the trustee directions concerning 

the sale or recovery of any part of the estate or concerning 
any matter relating to the administration thereof. The 
trustee shall give, by advertisement in the Gazette, not less 
than ten days’ notice of the second meeting and of the tiin* 
and place thereof.

When further Meetings to be Called and Notice of same.
41. The trustee may at any time and shall, whenever he is 

thereto required by the Master or by Creditors representing 
one-rourtb in value of all the claims proved against the 
estate, call a meeting of creditors, hereinafter called a general 
meeting, to receive directions concerning the sale or recovery 
of an j part oi  the estate or concerning any m atter or question 
relating to the administration thereof. At. least ten days’ 
notice of the time and place cf the meeting and of the matters 
or questions to be. submitted thereat shall be given by 
advertisement in the Gazette.

Special Meetings.
42. At any time after the second meeting the trustee shall 

call a special meeting for the proof of claims whenever he is 
thereto required by any person who at the time tenders to the 
trustee aU fees, costs, and expenses incidental to such a 
meeting. At least ten days’ notice of any special meeting 
and oi the time and place thereof shall be given by the trustee 
by advertisement in the Gazette.

P roof of D ebt»

Proof of liquidated Claims.
43. (1) Every claim against an estate, not being conditional 

or unliquidated, which was due or the cause of which arose 
before the sequestration of the estate, may be proved by the 
creditor or by any person authorized thereto at any time 
before the final distribution of the estate.

(2) I t  shall be the duty of a trustee after examining the 
books of an insolvent to send notices of the insolvency to any 
creditor whose name is on the books, who has not proved a 
claim against the estate, in order to give him an opportunity 
to do so.

Ut) Every such claim shall be proved at a meeting of 
creditors to the satisfaction of the presiding officer who shall 
adroit or reject the same. Every such claim shall be proved 
by afhdavit as nearly as may be on the form “ C ” or “  D ”  
in the Second Schedule to this Proclamation and that affidavit 
may be made by the Creditor or by any person fully cognizant 
Of the claims who shall state in the affidavit his means of 
knowledge and shall set forth subject to the provisions of



section seventy-tight the:nature and particulars of the claim, 
whether the same was acquired by cession or. purchase after 
the institution of the proceedings by which the estate was 
placed under sequestration, and if the creditor hold security 
therefor, the nature, particulars, and value of that secunto- 
The vouchers and documents in support thereof and the 
affidavit or a copv thereof shall be delivered at the office 
of the presiding officer not less than twenty-four hours before 
the advertised time of the meeting at which it is intended to  
prove the claim, failing which the claim shall not be admitted 
to proof at that meeting, unless the presiding officer be of 
opinion th at through no fault of the creditor he has been 
unable to deliver such evidence of his claim within the pre
scribed period.

Any document by this section required to be delivered 
before the meeting at the office of the presiding officer shall 
be open for inspection at such office during office hours free 
of charge by any creditor, the trustee, or the insolvent.

(4) Notwithstanding anything in this Proclamation con
tained if a claim against an estate is in respect of liability 
for payment on open account for goods sold and delivered 
after the taking effect of this Proclamation* such claim shall 
not be admitted to proof unless there have been dispatched to  
the debtor, not later than three months after the opening of 
the account, detailed statements thereof, and thereafter at 
intervals not exceeding three months detailed statements of 
account froin the date up to which the last statement was 
dispatched. ֊

(5) The presiding officer or the trustee may at any meeting 
examine any creditor seeking to prove a claim against the 
estate, and' the presiding officer may for that purpose 
administer an oath to him. The Master at the request ot the 
trustee, may require any creditor who has proved a claim to  
submit to examination in regard thereto by the trustee or his 
agent, and for that purpose the Master or a magistrate 
authorized by him may administer an oath to the creditor.

Duty of the Trustee upon Delivery of Vloim? to hint.
44. (1) Every claim proved against the estate and the 

vouchers and documents in support thereof shall be delivered 
to the trustee by the presiding officer, and it shall be the 
duty of the trustee forthwith to examine all available books, 
documents, and՛  vouchers in connection with every claim, 
and to satisfy himself that the estate is indebted to the 
creditor in the amount of the claim. _

(2) If he dispute the claim he shall report to the Master in 
writing his reasons for so doing and the Master, after notice 
to the creditor, may reduce or expunge the claim, but it 
he do so shall notify the creditor in writing forthwith.

(3) No account already confirmed and no dividend already- 
paid shall be disturbed by reason of anything done under
this section. . ..

Mutual Dealings and ¿Set Oft*
45. Where there has been before the sequestration of the 

estate a right of compensation or set off between the insolvent 
and any creditor, that creditor shall annex to his claim and 
affidavit, so far as may be possible, a detailed statement ot 
the mutual indebtedness of himself and the insolvent, and 
shall prove and rank in respect of such balance as may be 
found to be in his favour: Provided that a creditor claiming 
the benefit of the set off did not, a t the time when the right 
of set off accrued, know, of—

(a) any act of insolvency upon which the estate was sub
sequently sequestrated; or

(b) the intention -of the insolvent to surrender his estate;

(c) the faOt that the insolvent’s assets were insufficient to  
discharge his liabilities.



Particulars of Tacit Hypothec or Bight of "Retention to be 
specially mentioned.

46. (1) No right of retention or tacit hypothec shaU give 
any preference to any claim, unless the creditor claiming the 
right of retention or tacit hypothec has set forth the par
ticulars thereof in the affidavit made in proof of his claim 
•or in any amendment of that affidavit 'which he may make.

(2) No creditor shall lose' the right of any retention or tacit 
hypothec by delivering to. the trustee on demand the property 
subject to such right of retention or tacit hypothec, if, when 
delivering the property, he notifies the trustee, in writing, 
of his rights and in due course proves his claim against the 
estate. .

On demand the creditor shall deliver the property to the 
trustee: Provided th at no person shall be entitled to any 
preference by virtue of the retention of any books of account 
belonging to the insolvent or having reference to his business 
affairs.

crooj oj uonauwnm uiaitn.
47. A creditor whose claim is dependent on a condition 

may prove that claim in the manner set forth iu section 
forty-three subject to the following provisions: —

(1) If the condition be of such a nature that it will be 
fulfilled, if a t all, within a year of the sequestration, 
that creditor may prove his claim, but may uot vote 
in respect thereof. Any dividend awarded on such a 
claim shall be paid by the trustee to the Master, who 
shall pay the same to the creditor, if the condition has 
been fulfilled, and otherwise shall return the same to 
the trustee for distribution among the other creditors.

(2) If the condition is not such as is described in sub-section 
(1), the creditor may call upon the trustee to place a 
value upon the claim and the trustee shall lay before 
the presiding officer a certificate of his valuation of 
the claim with the reasons therefor, and the presiding 
officer shall admit that claim to proof at such value as 
he may determine or may reject the same: Provided 
that when the condition has been fulfilled, the creditor 
may prove his claim as if it had been unconditional.

Provisions in Case of Simultaneous Sequestration of 
Partnership Estate and Estate of a Partner.

48. When the estate of a partnership and the estate of a 
partner are under sequestration simultaneously, the creditors 
of the partnership shall not be entitled to prove claims 
against the estate of the partner nor the creditors of the 
partner against the estate of the partnership; but the 
trustee of the partnership shall be entitled to any balance 
of the partner's estate that may remain over after satisfying 
the claims of the creditors of the partner’s estate in so far 
as the same is required to pay the partnership’s debts and 
the trustee of the partner shall be entitled to any balance of 
the partnership’s estate1 that may remain over after satisfying 
the creditors of the partnership estate, so far as th at partner 
would have been entitled thereto, if he had not been 
insolvent.

Mode in wkich Claims to he made up.
49. (1) When a debt due by the insolvent was payable 

before the sequestration and interest was payable thereon, the 
claim shall consist of the principal sum with arrears of 
interest to the date of sequestration added thereto.

(2) When a debt which was owing by the insolvent before 
the sequestration is payable after the sequestration, the 
claim shall consist of the amount of th at debt with a rebate 
at the rate of six per cent. per annum from the due date to 
the date of sequestration.



Withdrawal of Claim and Conditions thereof.
50. Every claim which has been proved against an estate 

may be withdrawn by letters addressed to the Master and to 
the trustee and the latter shall in writing notify the other 
creditors of the withdrawal: Provided that the creditor so 
withdrawing his claim shall remain liable for his pro rata 
share to the date of the receipt of the withdrawal by the 
trustee of costs of sequestration and of such other costs as the 
trustee d  entitled to incur without the authority of a resolu
tion of creditors or has already incurred in pursuance of 
such a resolution: Provided further that a creditor so with
drawing shall not be entitled, if he prove again, to share in 
the distribution of the estate until all the other creditors 
have been paid in full.

V oting at M ee tin g s . R ecording R esolutions.

Bight to Vote and Beckoning of Votes.
51. (1) Save as in this section and in section forty-seven 

provided, every creditor shall be _entitled to vote at any 
meeting of creditors as soon as his claim has been proved 
against the estate.

(2) The vote of any creditor shall be reckoned according 
to the value of his claim, except when it is provided in this 
Proclamation th at votes shall be reckoned in number.

The vote of a creditor shall in no case be reckoned in 
number, unless his claim be one of the value of at least thirty  
pounds^

(3) No creditor may vote in respect of any claim acquired 
by cession or purchase by him from any person after the 
institution of the proceedings by which the estate was placed 
under sequestration.

(4) Any creditor holding any security shall, except in the 
election of a trustee ana upon any question affecting his 
security, only be entitled to vote in respect of the balance 
of his claim after deducting—

(a) if he has realized his security, the net proceeds thereof; 
or

{b) if he has not realized his security, the value placed 
thereon by him when the debt was proved.

Questions upon which Creditors may Vote.
52. (1) A creditor may vote upon all questions affecting tile 

administration of the estate, but may not vote in regard to 
questions affecting the distribution, except for the purpose 
pf directing the trustee to contest, compromise or admit any 
claim against the estate.

Every question upon which a creditor may vote shall be 
determined by the majority of votes, and every creditor may 
vote either personally or by an agent specially authorized 
thereto or acting under a general power of attorney.

(2) Every resolution of creditors and the result of the 
voting thereon as declared by the presiding officer shall be 
recorded upon the minutes of the meeting and shall be binding 
upon the trustee in; so far as it is a  direction tp him ; ana 
no other direction of Creditors shall be binding upon him.

Any direction by creditors whioh interferes with or injures 
the just rights of any creditor who holds any preferent right 
or lien upon any part of the insolvent estate, may be. set 
aside on application to the Court by any person interested.

(3) Nothing in this section contained shall be construed as 
authorizing the՛  creditors to give directions, by resolution, to 
the trustee as to the employment of a  ¡particular attorney or 
auctioneer but the creditors may, by resolution, recommend 
the employment of a particular attorney or auctioneer and if 
the recommendation is not accepted by the trustee, any 
creditor may submit; the matter to the Master whose decision, 
after hearing the trustee, shall be final.



E lection op T rustee.

Time of Election of Trustee։  and Number to be Elected and 
Manner of Election.

53. (1) At the first meeting of creditors a trustee or trustees, 
not exceeding W o in number, shall be elected by a majority 
in number and value of the votes of the creditors.

(2) If the result be not attained, then—
(a) the person who has obtained a majority in number,

' when no other person has obtained a majority in value,
or has obtained a majority in value, when no other 
person has obtained a majority in number, shall be 
deemed to be elected sole trustee. . . .

(b) when one person has obtained a majority in value ana 
another a majority in number, both such persons shall 
be deemed to be elected trustees, and if either person 
decline a joint trusteeship the other shall be deemed 
to be elected sole trustee.

(3) For the purposes of this section “ majority in number ”
means a greater number of votes than is given to any other 
competitor and “ majority in value " means votes represent
ing a greater value than the votes given to any other com
petitor. . . .

(4) Where two trustees have been appointed every act in 
law connected with the estate shall be done by both of them, 
but each shall be jointly and severally liable for every such 
act.

Provisions in Case no Trustee Elected at any M eeting,
54. If a t any meeting appointed for the purpose of electing 

a trustee, no trustee be elected and the estate be not vested 
at the time of that meeting in a provisional trustee, the 
Master may elect a trustee, or apply, at the cost of the estate, 
to the court by petition to set aside the sequestration and 
the court may make such order thereon as it thinks fit.

E xamination or the I n solven t .

Insolvent to Attend without Notice First and Second 
Meetings of Creditors.

55. (1) The insolvent shall attend the first and second meet
ings of creditors and every adjournment thereof; unless he 
has previously obtained written permission from the presiding 
officer to absent himself. He shall attend any other meeting, 
if required so to do by written notice from the trustee. For  
the purpose of securing the attendance of the insolvent or 
of any such person as may be examined under the provisions 
of the next succeeding section a t any meeting mentioned in 
this section, and for the purpose of securing the production 
of any books or other documents at such meeting, the pre
siding' officer shall have all the powers vested in the Court 
or a magistrate by section one hundred and thirty-two, for 
the purpose of securing the attendance of a person duly 
summoned under section one hundred and thirty.

(2) The presiding officer may summon for examination under 
section fifty-six any person who in his opinion may be able 
to afford any information as to the state of the affairs of 
the insolvent.

Examination of Insolvent.
56. (1) At any such meeting as is mentioned in section 

fifty-five the officer presiding, the trustee or any creditor 
or an agent of any of them may examine, and take the evi
dence on oath of the insolvent, his wife (or her husband, as 
the case may be), any relative of the insolvent within the 
fourth degree of consanguinity or affinity, any person who 
was, within the two years preceding the sequestration of the 
estate, in the employment of the insolvent, any person who 
has during that period or since the sequestration had any



dealings whatsoever with the insolvent or taken any part in 
any transactions affecting the insolvent or the insolvent’s 
affairs, and any such person who is referred to in sub-section
(2) of section fifty-five on the matters specified in paragraphs
(a), (b) and (c) hereof: Provided th at the presiding officer
may disallow any question which appears to be irrelevant 
or which tends to prolong the examination unnecessarily, and 
shall disallow any question falling outside matters described 
in this sub-section—

(a) concerning all matters relating to the insolvent’s trade 
dealings, or estate, wherever the same may be situate 
or which may tend to disclose the existence of any 
assets, or any secret alienation, or concealment of his 
estate, or any preference given by the insolvent, or any 
other transaction which, under this Proclamation, may 
be set aside by the trustee;

(b) concerning all books of account, entries, documents, 
papers, or vouchers, relating or suspected of relating to 
the business of the insolvent or the administration of 
the estate, whether or not the same have been pro
duced at such examination;

(c) concerning the cause of the insolvency, the state of 
the insolvent’s affairs, the nature and condition of 
his employment or occupation, the amount of his 
income or profits since the date of the sequestration 
order, the acquisition by him of any property or rights 
to property since the date of the sequestration order, 
or his prospect of acquiring any property in the 
future.

The presiding officer shall cause the statement of any 
person giving evidence under this section to. be reduced to 
writing, and to be, read over to and signed by him, and shall 
certify the same and annex it to the proceedings in the 
esta te : Provided that any statement by a person who may 
be required to give evidence under this section which has 
been made to the trustee, and reduced to writing, may be 
read over to that person when giving such evidence and if 
adhered to and signed by him shall be certified by the 
presiding officer and annexed to the proceedings, and shall 
be deemed to be evidence given under this section.

Any such statement shall be admissible in evidence in any 
proceedings instituted against the person making it.

(2) A person examined under sub-section (lV shall not be 
entitled at any such examination to refuse to answer any 
question upon the ground that the answer would tend to 
incriminate him.

(3) If the person examined under sub-section (1) refuses to 
answer any question put to him under this section, or does 
n;ot answei the question to the satisfaction of the presiding 
officer, the presiding officer shall have the like power and 
protection as a magistrate under sections one hundred and 
thirty-three and one hundred and thirty-five, and such person 
shall have the right of appeal described in section one 
hundred and thirty-four; such person may be represented at 
such examination by counsel or attorney.

(4) Any person summoned to attend a meeting of creditors 
for the purpose of being examined under this section (other 
than the insolvent pad his wife or her husband* as the case 
may be) shall be entitled to be paid as witness fees out of the 
estate such amount as would be paid if such person were a 
witness in any civil proceedings.

Steps to be taken on ¿Suspicion, of an Offence.
57. If it  appears from any ?uch statement that there are 

reasonable grounds for suspecting that the insolvent has been 
guilty of any offence against this Proclamation, the Master 
shall transmit the said statement, or a duly .certified copy 
thereof, and all necessary documents to the Crown Prosecutor 
of the Territory, in order that such criminal proceedings



may be instituted as the Crown Prosecutor may think fit. 
When any such statement has been made otherwise than at 
a  meeting at which the Master presides, the presiding officer, 
when transmitting the minutes of the meetings to the 
Master, shall direct the attention of the Master to what 
appear to him to be reasonable grounds for suspecting that 
the insolvent has been guilty of an offence under this Proc
lamation.

For the purposes of this and the last two preceding sections 
the insolvent will include the legal representative of an 
estate before sequestration.

CHAPTER IV.

LIQUIDATION AND DISTRIBUTION OF ESTATE.

Appointmbnt and R emoval op T rustees and P rovisional 
T ru s t eb s .

Power of Court to Appoint Provisional Trustee.
58. (1) Before a trustee has been appointed to an estate 

under sequestration, or when a trustee has been removed or 
is not acting as such, the court, on the petition of the 
Master or a creditor, may appoint a provisional trustee who 
shall hold office until the appointment of a trustee by the 
Master.

(2) A provisional trustee shall find security to the satis
faction of the Master and shall, immediately after his 
appointment, lodge with the Master an inventory, under 
oath, of the estate and a valuation thereof, and, if the 
Master so direct, that valuation shall be made by a sworn 
appraiser or by such other person as the Master may appoint.

(3) A provisional trustee shall have the powers and be 
subject to the duties of a trustee, as provided in this Proc
lamation, except that without authority of the court or for 
the purpose of obtaining such authority he shall not bring 
or defend any legal proceedings and that without the 
authority of the court or Master he shall not sell any portion 
of the estate.

(4) When a meeting of creditors for the election of a 
trustee has been held and no trustee has been elected, and 
the estate is vested in a provisional trustee, he shall, subject 
to a further appointment by the Master and on his finding 
such additional security as the Master may require, have all 
the powers and be subject to all the duties of a trustee under 
this Proclamation.
Addition to Persons Disqualified from being Elected Trustees.

59. Any of the following persons shall be disqualified from 
being elected a trustee: —

(u) Any insolv en t;
(6) any person related to the insolvent by consanguinity 

or affinity within the third degree;
(c) a minor or any other person under legal disability;
(d) any person wiio resides ontside the Territory;
(e) any person having an interest opposed to the genera] 

interest of the creditors of the insolvent estate ;
{/) a former trustee disqualified under section sixty-seven;
(g) any person declared under section sixty to be incapaci

tated for election as trustee, while any such incapacity 
lasts, or any person removed by the court on account 
of misconduct from an office of trust;

(h) a company or corporation;
(i) any person who has at any time been convicted (whether

in the Bechuanaland Protectorate or elsewhere) of 
theft or fraud :



Provided that, notwithstanding anything in clause (d) hereof 
contained, any person enrolled to practise as an attorney of 
the courts of the territory may, though not resident therein, 
be elected as trustee of any insolvent estate which has been 
placed under sequestration by order of the court; provided 
that such person is not disqualified for election on any other 
ground, and provided further that any such person who is 
elected as trustee of any such insolvent estate shall immedi
ately after his election choose for the purpose of his admini
stration of the estate a domicilium citandi et executandi 
within the said territory which shall be notified by him in the 
Gazette.

Power of Court to declare a Person Disqualified from 
being a Trustee.

60. The court, on the application of any person interested, 
may, either before or after the appointment of a trustee, 
declare that the person appointed or proposed is disqualified 
from holding the office of trustee, and, if he has been 
appointed, may remove him from office if it so think fit, may 
declare him incapable of being elected trustee under this 
Proclamation during the period of his life or such other period 
as it may determine, if—

(1) he has accepted or offered or agreed to accept from any
auctioneer, agent, or other person, employed on behalf 
of the estate, any share of the commission or remunera
tion of or any other benefit whatever from that 
auctioneer, agent or other person; or

(2) in order to obtain or in return for the vote of any 
creditor or in order to exercise any influence upon his 
election he has—
(o) procured or been privy to the wrongful omission of 

the name of a creditor from any list or schedule by 
this Proclamation required; or

(b) directly or indirectly given or offered or agreed to 
give to any person any consideration; or

(c) offered or agreed with any person to abstain from
investigating any previous transactions of the in
solvent ; or

(d) been guilty of or privy to the splitting of claims for 
the purpose of increasing the number of votes.

Grounds for Removal of Trustee.
61. The court, upon the application of the Master, the 

trustee himself, or any other person interested may remove 
any trustee on any of the following grounds: —

(а) His desire to resign his office, subject to the production 
of the certificate mentioned in section sixty-two 
absence from the territory, ill-health, or any fact 
tending to interfere with the performance of his duties 
as trustee;

(б) insolvency or other legal disability;
(e) misconduct as trustee, including any failure to satisfy 

the lawful demand of the Master, or a magistrate, or to 
perform any of the duties imposed upon him by this 
Proclamation;

(d) illegality in his election or appointment, or disqualifica
tion for any of the reasons mentioned in section fifty- 
nine.

The court may remove any provisional trustee, on any 
ground th at it may deem sufficient.

Circumstances under which a. Trustee may Resign from 
Office or Absent Himself from Territory.

62. (1) Every trustee desiring to resign his office, may after 
notice in the Gazette, apply to the court by petition for his 
removal. He shall at the same time lay before the court a 
certificate from the Master to the effect that he has rendered



an account of his administration of the insolvent estate until 
the date of his application, and that the Master is not aware 
of any reason why his application for removal should not be 
granted.

(2) Every trustee intending to absent himself from the terri
tory shall give notice in the Gazette of such intention, stating 
in that notice the name, occupation, and address of the person 
who will act for him during his absence, and the period ot 
his absence: Provided th at the Master or any person
interested in the estate may apply to the court for the removal 
of the trustee on the ground that the interests ot the estate 
will be prejndiced by his absence, and the court may make 
such order upon the application as it deems fit.

(3) Every trustee who has been removed by the court on 
his own application shall give notice thereof in the Gazette, 
the Master shall in like manner give notice of the removal 
of any trustee upon the application of any other person.

Election of New Trustee on Resignation or Removal of 
a Trustee.

63. Upon the removal of a trustee the court may, in place 
of appointing a provisional trustee as herein before provided, 
order a new trustee to be elected and at the 6ame time nuiy 
make such order for the preservation of the estate in the 
meanwhile as it mav deem fit. A new trustee shall be entitled 
to demand from his predecessor an account of his administra
tion up to the date of his removal.

Election of New Trustee on Heath of Trustee.
64. Upon the death or removal of a trustee or of a pro

visional trustee having the full powers of a trustee, if there 
be no trustee or provisional trustee left in office, the Master 
shall either himself or upon the request of any person 
interested in the estate, convene a meeting for the purpose 
of electing a new trustee in the manner provided in section 
fifty-three.

Confirmation of Election of Trustee by Court or Master.
65. (1) If  the decision of the presiding officer as to the 

election of a trustee has been brought under review by the 
court, the election shall he subject to confirmation by the 
court" otherwise the election shall he subject to confirmation 
by the Master. Upon the trustee anding security to tne 
satisfaction of the Master and paying all fees due, and choos
ing domicilium citandi et executandi within the jurisdiction 
of the court, if he be not resident within the same, the Master 
shall appoint the trustee by delivering to him a certificate of 
appointment, which shall be of full force and effect through
out the territory. The Master shall allow against the estate 
such costs of finding security as he may consider reasonable.

(2) If the trustee who has been elected is ineligible or fails 
to find security to the satisfaction of the Master within seven 
days after his election or within such further period as the 
Master having regard to all the circumstances may allow, the 
Master shall declare that no trustee has been elected and 
shall himself nominate and appoint a trustee: Provided that 
when a trustee, who has given security to the Master, has 
accounted to the Master by means of an account supported by 
vouchers, as by this Proclamation required, for any assets 
the value of which was taken into account by the Master when 
the security was assessed, the Master upon that account being 
confirmed and filed with all the vouchers and acquittances 
mav. if he be satisfied that the security thereafter remaining 
will be sufficient to cover the value of the assets remaining to 
he accounted for, reduce the amount of the security by any 
sum not exceeding the value as it appeared to him when the 
security was assessed of the assets brought to account as 
aforesaid.



i/S> On receipt of the certificate aforesaid the trustee shall 
notily his appointment and full address by advertisement in 
tiiB Gazette.

(4) The Master, whenever it appears to him to be desirable 
' u ;r appoint a person not disqualified from holding the office 
or trustee to be co-trustee with the trustee or trustees of anv 
estate under sequestration. When so appointed all the pro
visions of this Proclamation and any amendment thereof con- 
terring powers and rights or imposing duties and obligations 
OB aJ -LUl,*a s“aU *PPly to such co-trustee. In the event of 
-any difference arising between such a co-trustee and the other 
trustee or trustees as to the administration of the estate, the 
Master may, if the difference is referred to him, determine the 
scatter,

(5) The Master may similarly determine any difference aris
ing between any trustees.

D uties axe P owers of T ru stee  ne t e e  L iquidation 
j f  t e s  E state.

Opening of Banking Account and Books.
66. (1) The  ̂trustee shall open an account in the name of 

the estate with a bank, and shall deposit to the credit of the 
estate from time to time all sums received by him on behalf 
of the estate. All cheques or orders which mav be drawn 
upon that account shall contain thft naniB uf the payeo and. 
the cause of payment and shall be driJwn to order and signed 
by every trustee of the estate or by his duly authorized agent.

(2) Immediately after his appointment the trustee shall open 
a book wherein he shall enter from time to time a statement 
ot all -moneys, goods, books, accounts and other documents 
received by him on behalf of the insolvent’s estate.

The Master may at any time in writing order the trustee to 
produce the said nook for inspection, and everv creditor who 
has proved his claim against the estate and, if'the Master so 
order, every person claiming to he a creditor may inspect the 
saia hook at all reasonable times.

(3) Within fourteen days after his appointment the trustee 
shall give , the Master notice in writing of the hank and 
branch thereof with which the said account has been or will 
be opened, and shall not, without the written permission 
of the Master, remove that account from that branch.

(4) The Master and an y . surety for the trustee, or anv 
inspector appointed by such surety, shall, at all times, be 
entitled to the same right to information in regard to that 
account as the trustee himself possesses, and to inspect and 
examine all vouchers in relation thereto, whether in the 
hands of the bank or of a trustee.

(o) The Master may, after notice to the trustee direct at 
any time, by letter addressed to the manager of the said 
branch or the bank, that the trustee shall not be permitted 
to operate on the said account and that the said manager 
shall pay over the ;balance thereof to him: and the said 
manager shall carry out any such direction.

Retention of Moneys or Employment of Assets by Trustee.
67. (1) Every trustee who, without good and lawful cause, 

retains any money belonging to the estate exceeding twenty 
pounds, or; knowingly permits his co-trustee to retain such 
sum ot money longer than the earliest day after if« receipt 
on which it is possible for him or his co-trustee to p a y  that 
money into the bank, or who uses or knowingly permits his 
co-trustee to use any assets of the estate except for the benefit 
ot the estate, shall m addition to any other penalty to which 
he may be liable, be: liable to pay into the estate an amount 
not exceeding double the amount so retained or double the 
value of the assets so used.



The amount which the trustee is so liable to pay may be 
deducted out of any claim that the said trustee may have 
against the said estate or may be recovered by action in any 
competent court a t the instance of his co-trustee, the Master 
t>r any creditor,
. <2) Every person who, being a trustee, himself becomes 
msoivem while indebted to the insolvent estate as in sub
section (1) is specified, for any sum of money belonging to 
the estate, shall be for ever incapable of holding the office 
ot trustee, provisional trustee, liquidator, curator dative, 
tutor dative, curator bonisi or executor dative.

Legal Proceedings against the Estate.
68, Every person who, having instituted legal proceeding 

against the insolvent which were suspended by the sequestra-
intends to continue the same and every person who 

intends to institute legal proceedings for the purpose of 
enforcing any claim against the estate which arose before the 
sequestration shall, within three weeks after the first meet
ing ot creditors, give the trustee not less than three weeks' 
notice in writing before continuing or commencing those 
proceedings ■, in default thereof the proceedings shall he con
sidered to be abandoned, unless the court find that there was 
a reasonable excuse for the default and allow the proceedings 
to continue or be commenced on terms or otherwise, as it may 
thmk at. 7 J

Power of Trustee to take Legal Advice.
69. (1) The trustee may take legal advice on any question 

ot law affecting the administration or distribution of the 
estate and may employ an attorney for the conduct or defence 
o; legal proceedings on behalf of or against the estate, and 
ali no* < incurred under this section since the commencement 
ot the sequestration as well as costs awarded against the 
estate in those legal proceedings, shall be included under the 
costs or administration.

coste incurred in obtaining a sequestration order 
taxed according to the tariffs used in the court 

unless the court shall otherwise order.
(3) AH costs which are not the subject of taxation by the 

taxing officer of the court shall be taxed by the Master 
according to a tariff m force for the time being framed under 
High Commissioner s Notice No. 151 of 1925,

" Improper Advising or Conduct of Legal Proceedings.
^ a p p e a r  *0 the court that any attorney has. with 

intent to benefit himself, improperly advised the institution 
defence or conducting of legal proceedings or has incurred 
any unnecessary expense therein, the court may order the 
whole or part of the expense thereby incurred to be borne 
oy that attorney personally.

Iteeovery of Debts due to Estate.
71; ^m ediately after his appointment the trustee shall 

proceed to recover (if need be by legal proceedings) the dehts 
due to the estate, and for that purpose and in the same notice 
m, which he advertises his appointment as trustee, he shall 
cad upon all persons indebted to the estate to pay their debts 
at such reasonable time and place as he may in th at notice 
appoint.

Subsistence Allowance for Insolvent and Family.
+i ‘  ̂ " any t i?le before the second meeting of creditors
the trustee may allow the insolvent such moderate sum out 
of the estate as may appear to the trustee to be necessary 
՛ iri.suppor* .  .  insolvent, his wife and minor children

(2) 1 he amount of any such allowance to the insolvent and 
the grounds for making the same shall forthwith be reported 
in writing to the Master by the trustee and shall be subject 
to review by the Court upon the application of the Master 
or any person interested.



Sale of Movable Property on Authorization of Master.
73. (1) At any time before the second meeting of creditors 

the trustee shall, if satisfied that any movable property of 
the estate ought forthwith to be Bold, recommend to the 
Master in writing that any such property he sold and shall 
state his reasons'for such recommendation.

(2) The Master, if satisfied that any such property ought to 
be sold, shall authorize its sale, and the same shall thereupon 
be sold on such conditions and in such manner as the Master 
may direct : Provided that, if the Master has notice that any 
such property or a portion thereof is subject to a right of 
preference, he shall not authorize the sale, unless the person 
entitled to such right of preference has given his consent 
thereto in writing or the trustee has guaranteed that person 
against loss by such sale.

Continuation of Insolvent’s Business,
74. At any time before the second meeting of creditors the 

trustee may carry on or discontinue any part of the business 
of the insolvent in so far as may be necessary for the 
beneficial winding up thereof: Provided that, if he carry on
the business, it shall not be competent for the trustee as 
between himself and the creditors to charge the estate with 
the cost of any goods purchased by him, unless the same have 
been necessarv for the immediate purpose of carrying on that 
business and'there are funds available for payment or the 
same, after providing for the cost of sequestration.

Duty of Trustee at Second Meeting to Report- and take 
Instructions in. certain matters.

75. At the second meeting of creditors the trustee shall 
report to the creditors upon and receive their directions as 
to the following matters: —

(a) Any allowance he has made to the insolvent and the 
reasons therefor; . ,

lb) any business be may have been carrying on for the 
estate, any goods he may have purchased for that 
business, and the result of so carrying on uhat

(c) anv legal proceedings by or against the estate which
were suspended by the sequestration or may be pending 
or threatened; , .

(d) any such matters or questions as are referred to in
sections thirty-five and thirty-seven; _ . . .

(e) any matter in regard to the administration or realization 
of the estate requiring the direction of the creditors.

Thereafter the trustee may exercise his discretion in those 
matters, in so far as the creditors have failed to mve him 
directions: Provided that-, in the absence of authority from 
the creditors, he may only purchase for cash goods for such 
business, and as between himself and the creditors he shall 
he personally liable for the costs of any legal proceedings 
instituted or defended by him without directions from the 
creditors in so far as the estate is unable to meet the same, 
unless the court otherwise order.

What Reports to be made at Second Meeting of 
Creditors,

7&, A t the second meeting of creditors the trustee shall 
report fully a? to the circumstances of the estate, and more 
especially as to—

(a) the assets and liabilities thereof;
(b) the cause of insolvency; . , ,
(e) the books of the insolvent: stating whether he appears 

to have kept a- proper record, of his transactions and, 
if not,: in what respect the record is defective or 
irregular:



(eft the transactions of the insolvent previous to the 
sequestration, and what reason (if any) there is for 
supposing that he is guilty of any contravention of 
this ProSamation.

Sale of Property after Second Meeting and Manner 
of Sale,

77. (1) Save as in section seventy-three or seventy-eight is 
provided, the trustee shall proceed after the second meeting of 
creditors, and not before, to sell all the property in the estate 
in such manner and upon such conditions as the Creditors 
at the second or anv subsequent՛  meeting may direct. In 
default of directions ’ by the creditors the trustee shall sell 
the property by public auction or public tender. A sale by 
public auction or public tender shall be after notice in the 
Gazette and after such other notices as the Master may direct 
and in the absence of directions from creditors as to the. con
ditions of sale, upon such conditions as the Master may direct.

When the sale is hv public tender, each tender shall be 
transmitted by the tenderer in duplicate in a sealed coyer to 
the Master, or if the Master so directs, to a magistrate 
specified by him. The Master or such magistrate shall keep 
each tender so sealed until the expiry of the period for 
lodging of tenders. He shall then open the sealed covers, 
and, in the case of the Master, file one duplicate of each 
tender or, in the case of the magistrate, transmit one dupli
cate of each tender to the Master, who shall file it. The 
Master or the magistrate (as the case may be) shall forthwith 
transmit the other duplicate of each tender to the trustee. 
The trustee or his representative shall have the right to be 
present when the Master or the magistrate opens the tenders.

In the case of a marketable security the creditors may 
give directions for the sale thereof through a broker without 
publication. Every other sale by private treaty shall be for 
an amount of not less than an amount fixed by the creditors 
in the resolution authorizing the sale; and such sale shall 
not otherwise be complete until ratified by a resolution of 
the creditors.

(2) From any such sale there shall he excepted all outstand
ing accounts and other rights of action which shall, subject 
to the provisions of section seventy-live he realized in the 
ordinary course of business, unless the creditors otherwise 
direct.

(3) From the sale of the movable property shall be excepted 
the wearing apparel and bedding of the insolvent and the 
whole or such part of his household furniture and tools as the 
creditors determine and the insolvent shall be allowed to 
retain for his own use any property so excepted from the sale.

(4) The insolvent shall, if he is at any time before the 
second meeting of creditors called upon by the trustee, assist 
him to the best of his ability in collecting, taking charge of, 
and realizing the assets in the estate : Provided that the 
trustee shall, during the period of such assistance, pay to 
the insolvent out of the estate such allowance in money or 
in kind as may appear to the Master to be necessary for the 
support of the insolvent, his wife (or her husband, as the 
case may be) and his minor children.

(5) The trustee or the auctioneer employed to sell, the 
trustee’s or the auctioneer’s spouse or partner, or an employer 
or employee or agent of the trustee or of such auctioneer 
shall not be able to acquire by purchase or otherwise any 
property of the estate unless the acquisition is confirmed by 
an order of the court.

(6) Nothing in this section shall be construed as affecting 
the rights of any person who acquires title in good faith and 
for value from any person described in sub-section (5); but 
the trustee shall be personally liable to the creditors for any
loss sustained by them by reason of his wrongful action in 
selling any property of the estate.



liealimtion of Securities,
78. (1) Every creditor who holds as security for his claim 

any movable property shall, before the second meeting of 
creditors, give notice in writing of that fact to the Master, 
and to the trustee if appointed, and, when he has given such 
notice, he shall be entitled at any time before that meeting 
to realize in manner and on the conditions provided in this 
section the movable property which he so holds.

(2) He shall as sood as possible after he has realized such 
property, prove the claim thereby secured but without placing 
a value on the security, but he shall attach to the proof a 
statement of the proceeds of the realization and of the facts 
on which he relies for any preference.

(3) If he does not elect to realize snch property, he may 
prove his claim and place a value on such security as pro֊ 
vided in section forty-three.

(4) If after the expiry of four weeks after the said second 
meeting, the creditor has not so proved his claim, the trustee 
shall be entitled to demand from him delivery of such 
security and to realize it subject to the right of the creditor 
to prove his claim. If the creditor fails to comply with such 
demand of the trustee, the Master, on the application of the 
trustee and after notice to the creditor shall direct the Sheriff 
or messenger to attach the security and to deliver it to the 
trustee, who shall be entitled to deduot the Sheriff’s or 
messenger’s costs, as taxed and allowed by the Master, from 
the proceeds of the realization of the security or from any 
dividend which may be awarded to the creditor.

(5) Such security may be realized in the manner and on 
the conditions following, that is to say—

(a) if it is marketable security the creditor may forthwith 
sell it through a broker;

(6) if it is a  bill of exchange, the creditor may realize it 
in the ordinary course of business;

(e) in the case of outstanding accounts and other rights of 
action, the creditor shall not realize them except in 
the ordinary course of business and with the approval 
of the M aster;

(d) in the case of any other security it shall not be sold 
before the appointment of the trustee without the 
written permission of the Master or, after the appoint
ment of the trustee, without giving him reasonable 
notice of the time and place of the sale and a reasonable 
opportunity to inspect the security. If the trustee 
does not then take over the security at a value agreed 
between him and the creditor or at the full amount 
of the claim, the creditor may sell the security, by 
public auction after notice published as directed by 
the trustee. The trustee shall, when giving directions 
as to publication, give written notice to the other 
creditors of the date, hour and place of the sale.

'Whenever a creditor realizes a security under paragraphs 
(a), (b), (c) or (d) he shall pay the net proceeds of the realiza
tion to the trustee, if any. or if there is no trustee, to the 
Master on the trustee’s account; but the creditor shall be 
entitled out of such proceeds to be paid forthwith his pre- 
ferent claim if such claim is duly proved as provided by 
section forty-three and the trustee is satisfied that the claim 
was duly secured by the property so realized. If the trustee 
disputes the preference the creditor shall be entitled either to 
lay before the Master an objection under section ninety-seven 
to the trustee’s account, or to apply to: the court, after notice 
of motion to the trustee, for an order compelling the trustee 
to pay him forthwith. Upon such application the court may 
make such, order as to it seems just,



(6) Whenever any creditor in proving his claim has placed 
a vatee up cm the security held by him or in respect of which 
a special mortgage exists in hia favour, the trustee, if 
authorized at any meeting of creditor», may, within six 
weeks after the trustee has Been appointed or after the claim 
has been proved (whichever is the later) take over that 
security at the value placed thereon by the creditor when 
his claim was proved. If the trustee does not, within that 
period, take over the security he shall proceed to realize the 
property for the benefit of all creditors according to their 
legal rights: Provided that where two or more creditors 
have a pledge or mortgage of the same property a creditor 
who has valued his security shall he deemed to have valued, 
and the trustee shall be entitled to take over only the pre- 
ferent rights of the creditor in respect of the property, and 
not the property itself. If the claim of a secured creditor 
exceeds the amount payable to him in respect of his security 
he shall be entitled to ran i against the estate in respect of 
the difference.

For the purpose of realizing the property in accordance 
with this sub-section, the trustee shall be entitled to demand 
from the creditor delivery of the property, and if the creditor 
fails to comply with the demand the trustee shall have the 
same rights and remedies as he has under sub-section (4) of 
this section.

(7) A creditor who holds as security for his claim any 
movable property and who fails to notify the Master or the 
trustee of the security which he holds or who, after realizing 
his security, fails to pay over the net proceeds thereof to the 
trustee or to the Master, on the trustee’s account shall he 
guilty of an offence and be liable on conviction to the penalties 
provided for an offence against sub-section (2) of section one 
hundred and forty-seven*.

(8) The provisions of this section shall apply mutaiis 
mutandis in respect of any creditor for value of a solvent 
spouse for whom provision is made in sub-section (2) of section 
twenty and who holds movable property of that spouse as 
security for his claim as if such security were property of an 
insolvent over which the creditor bad a preferent right by 
virtue of any speciaL m ortgage,. legal hypothec, pledge or 
right of retention.

Power to Compound for Debts due to the Estate and to 
submit Matters in ZHspute to Arbitration.

79. (1) The trustee may (subject to tire approval of the 
creditors where the debt exceeds fifty pounds) agree to any 
offer of composition made to the insolvent estate by any 
debtor and take any reasonable part of the debt in discharge 
of the whole or may give reasonable time, regard being had 
to the provisions of section ninety-two.

(2) If specially authorized by a resolution of creditors, the 
trustee may submit to the determination of arbitrators any 
dispute concerning the estate or any claim or demand upon 
the estate, when the opposite party consents to arbitration.

(3) If specially authorized by a resolution of creditors, the 
trustee may compromise or admit any claim or demand 
against, the estate, including an unliquidated claim. When 
an unliquidated claim has been so compromised or admitted, 
or when it  has been settled by a judgment of a court, the 
same may be proved against the estate in the manner set 
forth in section forty-three.

Continuance erf pending Legal Proceedings by 
Surviving or New Trustee.

80. Whenever a trustee dies or is removed, no legal pro
ceedings relative to the insolvent estate shall lapse by reason 
of the death or removal.



The court in which any such proceedings are pending may, 
upon receiving notice of the death or removal, allow the 
name of the surviving or new trustee to be substituted in the 
place of the former; and the proceedings shall continue as 
if the surviving or new trustee bad been a party to the same.

.Remuneration of Trustee or Curator Bonis.
81. (1) Every trustee or curator bonis shall be entitled to 

a reasonable remuneration for his services, to be taxed by 
the Master according to tariff B in the third schedule to this 
Proclamation: Provided that the Master may, for good
cause, reduce or increase his remuneration: Provided further 
that the Master may disallow his remuneration either wholly 
or in part on account of any failure or delay in the discharge 
of his duties.

(2) No person who employs or is a fellow employee of, or is 
in the ordinary employment of the trustee shall be entitled to 
receive any remuneration out of the estate for services 
rendered to the estate, and no trustee shall be entitled either 
by himself or by his partner to receive out of the estate any 
remuneration for services rendered to the estate, except the 
remuneration to which under this Proclamation he is entitled 
as trustee.

APPLICATION OF ASSETS.

Costs and P uexeeent Cla im s.

Funeral Expenses, Deathbed Expenses.
82. (1) In priority to all other claims or charges against 

the estate under sequestration there shall be paid out of the 
free residue of the estate, and if the free residue be 
insufficient, out of the remaining assets in proportion to their 
value, in the order of preference herein set forth: —

(а) The funeral expenses of the insolvent or, if they were 
incurred within three months prior to the sequestration 
the funeral expenses of his wife or minor child, but 
the amount payable under this paragraph shall not 
exceed twenty-five pounds in all ;

(б) fibe deathbed expenses of the insolvent, or, if they were 
incurred within the three months prior to the sequestra
tion, the deathbed expenses of his wife or minor child, 
but the amount payable under this paragraph shall not 
exceed twenty-five pounds in all.

Death-bed expenses shall include medical attendances, 
nursing, drugs and medical necessaries, which shall rank 
pari passu.

Costs of Sequestration.
83. Thereafter there shall be paid out of the free residue 

of the estate, in priority to all claims the costs of sequestra
tion with the exception of those specified in section eighty- 
eight. The costs of séquestration shall be paid in the follow
ing order : —

(1) The sheriff’s or messenger's costs incurred since the date 
of the sequestration order, or under sub-section (2) of 
section sia:;

(2) fees payable to the Master in respect of the sequestra
tion;

(3) the following costs and charges which shall rank pari 
■passu and abate in equal proportions if necessary, that 
is to say : the taxed, costs ; of sequestration, the re
muneration of the curator bonis and of the trustee and 
all other costs of administration and liquidation in
cluding the wages of any such servants of the insolvent 
as on engagement by the legal representative of the 
estate continue in the service of the estate. “  Taxed



costs of sequestration ” shall include costs incurred 
upon the petition of the insolvent or a creditor, in so 
far as any such costs have been necessarily or rightly 
incurred, but shall not include costs of opposition, un
less the Court so order.

84. Thereafter there shall be paid out of the free residue 
of the estate, in priority to other claims, all taxed costs of 
any execution upon the estate of the insolvent in operation 
at the date of the sequestration order, to an amount not 
exceeding the proceeds of the property taken in execution. 
No one shall have any further or other preference by reason 
of an attachment on any property of the insolvent.

85. (1) Thereafter there shall he paid out of the free residue 
of the estate, in priority to other claims, but to an amount 
not exceeding fifty pounds to any one servant, the arrear 
wages for one month and the wages for the month current 
witL the sequestration of any servant of the insolvent who is 
engaged by the month or by some longer period, and the 
arrear wages for one week and the wages lor the week current 
with the sequestration of any servant of the insolvent who 
is engaged by the week.

(2) The wages specified in this section shall be paid by 
the trustee so far as there are assets available for that purpose 
without requiring that claims for the same be proved in the 
estate in the manner set forth in section forty-three but the 
trustee may require from the person claiming an affidavit 
th at the wages are actually owing.

(3) Any servant claiming a preference for his wages for 
the month or week current with the sequestration shall be 
obliged to continue in the service of the estate during the 
remainder of such month or week and at the end thiriM  
his contract shall be determined unless lie be required by 
the legal representative of the estate to remain longer m  
the service of the estate.

(4) Nothing in this section contained shall deprive any 
servant whose contract is determined thereunder of his right 
to damages.

S ecured Cla im s.

Landlord's Hypothec.
86 Subject to rights existing at the commencement of this 

Proclamation no tacit or legal hypothec (under which shall 
not be included any right of retention) shall give any pre
ference on the estate of the insolvent except the landlord s 
hypothec; and that hypothec shall give a preference for all 
rent in respect of the period current with and up to the 
seauestration and arrear rent, not exceeding three months, 
in respect of a period immediately prior thereto.

Effect of General Bond and General Clause. Mortgages 
for Future Advances.

87. (1) No general bond registered after the commencement 
of this Proclamation shall confer any preference in respect 
of immovable property, and no general clause ։ in a special 
mortgage registered after the commencement of tnis Proclama
tion shall confer any preference in respect of immovable 
property or of movable property which was not delivered to  
the mortgagee at the time of the mortgage and retained by 
him during the term, thereof : Provided th at nothing in this
section contained shall affect any preference conferred by a 
general clause in any mortgage bond passed in favour of a 
Master, in terms of any law for the time being in force in 
the territory relating to the administration of the estates 
of deceased persons.



..» F ro m  8i»] alter the commencement of this Proclamation 
.unaer any mortgage for future advances shall be 

deemeu to depend on the date of the registration of that 
mortgage and not on the date of any advance made under 
tne same.

Costs to which Securities are Subject.
88. ( !)  The cost of maintaining, conserving; and realizing 

v tT i>1ropcl y' which ։ a subject to any special mortgage, legal 
hypothec, pledge or right of retention shall he paid out of 
the proceeds of that property, if sufficient, and if insufficient 
oy those creditors pro rats  who are entitled to rank against 
those proceeds in priority to other persons. The trustee’s 
remuneration in respect of that property and all rates, taxes 
licences ana ot her payments due in respect thereof at the 
date of sale and necessary to be paid in order to enable the
olP realization"^ trallsfer thereof *W l form part of the costs

in՛ ?' J l  a  A edlt?r> when proving his claim, states
affidavit th at lie relies for the satisfaction of his claim 

.on proceeds of the property which constitutes his. 
security, ae shall not, save as is prescribed in the first and 
tuiri provisos to section ninety-one, be liable for any other 
costs 01 sequestration than the costs specified in this section

(3) Interest on a secured claim for the year preceding the 
year current with the sequestration and for the year current 
with the sequestration shall have the like preference as the 
capital sum.

(4) Notwithstanding any law prohibiting the transfer of 
property on which there are unpaid rates, taxes or licences, 
no trustee shall be prevented from transferring any property 
by reason of any unpaid rates, taxes or licences thereon which, 
at the date of sequestration had been in arrear for longer 
than the calendar year current with the sequestration and 
the calendar year preceding.

D ist r ibu t io n s .

Distribution, to Creditors.
S3. ,(1) After payment of the costs and charges mentioned 

in suo-section (1 ) of the last preceding section the proceeds 
ot any property subject to a special mortgage, legal hypothec, 
pledge or right of retention shall be applied in payment of 
the claims thereby secured in their legal order of preference 
with mperest from the date of sequestration to the date of 
payment : Provided that whenever no claim has been proved 
in respect of a debt secured by a special mortgage over 
immovable property of the .insolvent and the trustee is not 
satisfied that such debt has been discharged, the trustee shall 
deposit with the Master for payment into a special account 
to be kept by the Master for the purpose, the proceeds of 
the sale of such property, not exceeding such capital amount 
or the sam special mortgage and such arrears of interest as 
the mortgagee would have had a preferent right to claim 
1  he- amount so deposited or any wait thereof shall be paid 
to the mortgagee if,՝  within a period of one year after con
firmation of the distribution account under which the money 
is distributed he applies to the Master and the Master is 
satisfied, by a certificate of the trustee or other evidence 
deemed by him sufficient, that the mortgagee is entitled to 
the amount or part thereof. If the last known address of 
the mortgagee is ascertainable by the trustee, he shall trans
mit to the mortgagee, at that address by registered post not 
It3* i t 1 Ü t **res j**՛ '1-hs before lodging; the said account with 
the Master notice of the sequestration of the mortgagor's֊
ÔRXâtB,



Ajiy1 amount which is not paid to the said mortgagee after 
the _ expiry of th *t period shall l>e distributed amongst the 
creditors who have proved claims in the insolvent estate prior 
to the confirmation of the said distribution account, as if 
the amount had, at the date of sueh confirmation, been 
available for distribution among them.

Any creditor claiming to be entitled to a share in the 
distribution shall inghe written application to the Master for 
payment of his share, and the Master may pay out to such 
creditor or may hand the money to the trustee, if  any, for 
distribution amongst the creditors entitled thereto., or. if 
there is no trustee, may appoint a trustee for the purpose of 
making such distribution.

Any trustee charged with the duty of making .such a 
distribution shall lodge a . supplementary account in respect 
thereof and the provisions of sections ninety-fix to one 
hundred and two inclusive relating to the confirmation of 
accounts and the distribution and payment of dividends shall 
apply in respect of sueh supplementary account.

(2) After payment of the costs of the sequestration and in 
so far as the same shall he preferent upon the free residue 
all preferent claims with interest thereon from the date of 
sequestration to the date of payment, the free residue shall 
be ap p lied -

fa) in the payment of the concurrent claims in proportion 
to the amount of the same; and

(b) if the concurrent claims have been paid in full, in the 
payment thereafter of interest on the concurrent claims 
from the date of sequestration to the date of ֊payment 
in proportion to the amounts thereof,

(3) Interest on all claims shall be calculated at the rate 
of six per cent, per annum unless otherwise lawfully stipulated 
m writing, when it shall be calculated at the stipulated 
rate.

Equalizing Dividend) in ease of Late Proof.
90. Any creditor who has not received a dividend under 

a distribution of assets by reason of his not having proved 
his claim before that dividend was paid, shall be entitled, on 
any further distribution after he has proved his claim, to 
receive the amount that he would have received under the 
previous distribution if he had so proved; Provided that 
such creditor satisfies the Master th at his delay in proving 
was due to some reasonable cause: Provided further that 
any creditor who had knowledge of proceedings having keen 
taken under sections twenty-five, twenty-eight, twenty-nine 
or thirty, and who delayed proving his claim until after 
the court had given judgment in such proceedings, shall not 
be entitled to share in the distribution of the proceeds of any 
assets or of any moneys recovered in such proceedings.

Contribution s .

Contributions by Creditors towards Costs of Sequestration 
when F ree  Residue Insufficient.

91. When the free residue of the estate is insufficient to pay 
all "the costs in the sequestration hereinbefore declared to be 
a charge against the same, all creditors who have proved 
their claims against the estate dial] be personally liable to 
make good any deficiency, the concurrent creditors each in 
proportion to the amount of his claim and the secured 
creditors each in proportion to the amount for which he 
would have ranked upon the surplus of the free residue, if 
there had been an y: Provided that—

(1 ) where all the creditors who have proved claims against 
the estate are secured creditors who would not have 
ranked upon the surplus of the free residue, if there 
had been any, such creditors shall be liable to make 
good the whole of the deficiency, each in proportion 
to the amount of his claim;



(2) where a creditor has withdrawn his claim he shall be 
liable to contribute in respect of any deficiency only so 
far as is provided in section fifty, and if a creditor has 
withdrawn his claim within five days after the date of 
any resolution, he shall be deemed to have withdrawn 
the claim before anything was done in pursuance of 
that resolution ;

(3) where all the creditors who would have ranked upon 
the surplus of the free residue, if there had been any, 
have withdrawn their claims and, after payment of 
(¡heir contribution in terms of the last preceding pro
viso, there is still a deficiency, the remaining creditors 
whose claims have been proved against the estate shall, 
notwithstanding the fact that they would not have 
ranked upon the surplus of the free residue, if there 
had been any, be liable to make good such deficiency, 
each in proportion to the amount of his claim.

Whenever any creditor who is liable to contribute as afore
said or under any such supplementary account as is herein
after provided for is in the opinion of the Master and of the 
trustee unable to pay the contribution or if costs have been 
incurred in connection with the recovery of any contribution 
and are in the opinion of the Master and of the trustee 
irrecoverable by the trustee, the trustee may within sis 
months after the confirmation of the account or after the 
date when the amount of such costs has been ascertained or 
within such further period as the Master may allow, frame 
a supplementary account—

(a) in the case cf a creditor who is unable to pay the con
tribution, apportioning liability therefor among the 
other creditors; or

(f>) in the case of costs so incurred and irrecoverable, 
apportioning liability therefor among the creditors or 
among such of them as are able to pay.

Any creditor contributing to the liability of a defaulting 
creditor shall be entitled to recover the amount so contri
buted from that defaulting creditor. The provisions of 
sections ninety-six, ninety-seven, and ninety-eight and of 
sub-section (2) of section ninety-nine and sub-section (1) of 
section one hundred shall apply in respect of such suppler 
mentary account. The said supplementary account shall be 
lodged and due notice thereof published in the Gazette 
within the sis months aforesaid or within such further period 
as the Master may have allowed.

TKUSTEE’S ACCOUNTS.

F orm of Accounts.

Fram ing by Trustee and Submission to Master of 
Liquidation Accounts and Plans of Distribution.

92. The trustee of every insolvent estate shall, unless he 
receive an extension of time as hereinafter provided—

(а) not later than sis months after his appointment, if the 
estate be of the gross value of two hundred and fifty 
pounds and upwards; or

(б) in any, other case not later than three months after 
his appointment,

frame and lay before the Master—
(i) a liquidation account being an exact account of the 

trustee’s receipts and expenditure, fully supported by 
vouchers including the trustee’s passbook and exhibit
ing—
(a) the result of his trading if he has carried on a 

business, and



(6) in regard to all moneys received or disbursed by 
him otherwise than in the course of such business, 
the amounts thereof in detail, the dates of the 
receipts and the disbursements with entries 
sufficient to explain the nature;

(ii) when the trustee carries on a business, a trading 
account, forwarded as a distinct account and including 
the following items and no others, namely—
(u) on the one side of the account an entry showing 

the value of the stock on hand a t the date of 
sequestration;

(6) on the other side of the account an entry showing 
the value of stock on hand at the date up to which 
the account is completed;

(c) the daily totals of receipts and payments on the 
trading acoonnt; and

(iii) a plan of the distribution of the assets of the estate 
(if any) available for payment of creditors, or if all 
realizable assets of the estate hare been realized and 
brought to account and the free residue of the estate 
is insufficient to cover the costs of the sequestration 
hereinbefore declared to be a charge on the same, a 
plan of contribution apportioning the liability in 
respect of the deficiency among the creditors who are 
liable to contribute.

If the estate of a partnership and of a partner are under 
administration simultaneously, separate accounts shall be 
trained in the estate of that partnership and in the estate of 
that partner.

Manner in which Plan of Distribution and Plan of 
Contribution to be Prepared.

93. (1) The plan of distribution shall show in parallel 
columns under separate headings—

(а) such claims or portions of any claims as are preferent 
or secured;

(б) such claims or such portions of any claims as are con
current ;

(c) the dividends severally awarded under that account 
and under previous accounts, if any; and

(d) the deficiency in respect of each claim.
(2) The plan of contribution shall show in parallel columns—
(a) the claim of each creditor in respect of which he is 

liable to contribute ; and
(&) the amount which he is liable to contribute.
(3) If the liquidation account be not the final liquidation 

account, the trustee shall further set forth therein—
(a) all property still unrealized;
(b) all outstanding debts due to the estate;
(e> the reasons why that property or those debts have not 

been realized or collected, as the case may be.
„  â. that event the trustee shall, from time to time as the 
Master may direct, but at least once in every six months, 
unless he receive an extension of time as hereinafter pro
vided frame and lay before the Master the periodical 
accounts in form and in all other respects similar to the 
account mentioned in this and the last preceding section.

(4) Every account lodged by a trustee shall be signed by 
him, and verified by his affidavit that the account is a full 
and true account of the administration of the estate up to 
the date of the account and that, so far as he is aware all 
the assets of the estate have been disclosed in the account 
.No stamp duty shall be payable in respect of- such affidavit.



Power to apply to the Court for an Order on the Trustee to 
Lodge Liquidation Account.

94. The Master, at any time when lie considers that the 
trustee of an estate has funds in hand that ought to be 
distributed, and the Master or any person interested in the 
■estate when a full and true account has not been lodged 
within the periods specified for the lodging of such an 
account in the last two preceding sections, may Applj to 
the court for an order compelling the trustee to lodge his 
account r

Provided that—
(o) the Master or th at other person shall, not later than 

fourteen days before mating this application, transmit 
a letter to the trustee in default requiring him to lodge 
his account in accordance with ■ this Proclaim at ion.;

։ b) any trustee receiving such -letter shall lay* bet ore the 
Master in writing his reasons for not having lodged 
his accounts and the grounds upon which he ciaiias 
an extension of time to do BOj and thereupon the 
Master may grant to the trustee sugh extension or 
time as in the circumstances he may think fit;

(c) if the period specified in the preceding section for
lodging an account has expired, or, if i t  will expire 
within the time for which an extension is sought, the 
Master shall not grant an extension unless the trustee 
has previously given, by advertisement in the Gazettej 
not less than fourteen days’ notice of his intention to 
apply for an extension;

(d) any trustee who fails to satisfy the Master that he 
ought to receive an extension of time may .apply by 
motion to the court, after notice to the Master and the 
person referred to in the first proviso to this section, 
for an order granting to that trustee an extension of 
time within which to lodge his account.

Costs where Master has Refused to Grant Trustee Extension
vf Time.

95. Upon an application by the Master under the last pre- 
ceding section the court, although it may be of opinion that 
the reasons laid before the Master by the trustee were such 
as would have justified the Master in granting an extension 
of time to lodge an account, shall order the trustee to pay 
the costs of the Master, if before making his application, 
the Master allowed the trustee sufficient time for applying 
to the court for ah extension of the period for lodging his 
account.

C onfirmation of A ccount : D iv id en d s and Contrijwtions .

Inspection of Account: Places for and Period of.
96. (1) Every trustee’s account shall lie open at the office 

of the Master and where the insolvent resided or carried on 
his business at the time of sequestration in any district (otner 
than the district in which there is a Master’s office) a 
duplicate thereof shall lie open at the office of the magistrate 
of th at district, for inspection by creditors for such reason
able time, hot՛  being less than fourteen days, as the Master 
may determine.

(2) The trustee shall give due notice thereof by advertise
ment in ։ he Gazette and shall state in that notice the period 
during which and the place or places a t which the acceunt 
will lie open for inspection as aforesaid.

(&) The magistrate shall caaise io be affixed in some public 
place in or about his office a list of such accounts as have 
been lodged in his office and the respective dates on which 
they will be transmitted to the M aster; and upon the expiry 
of the period so advertised he shall endorse on each accmint



hie certificate th at the account has been open in his office 
for inspection in terms of this section and shall transmit the 
SQCOTint to the Master. No stamp duty shall he payable in 
respect of such certificate.

Objections by Insolvent or Other Interested Parties to 
Account.

97. (1) The insolvent or any person interested in the estate 
may, at any time before the confirmation of an account, lay 
before the Master in writing any objection, with the reasons 
therefor, to th at account.

(2) If the Master be of opinion that any such objection 
ought to be sustained, he shall direct the trustee to amend 
th at account or shall give such other directions as he may 
think fit. Notwithstanding that an objection has not been 
lodged and notwithstanding anything in section ninety-eight 
contained, if the Master is of opinion that any improper 
charge has been made against the assets or that the account 
is in any respect incorrect and should be amended, he may 
direct the trustee to amend the account or may give such 
other directions as he may think fit ; Provided that—

(a) any person aggrieved by any such direction, of the 
Master or by the refusal of the Master to sustain an 
objection so lodged may apply by motion to the court 
within fourteen days after the date of the Master s 
direction, after notice to the trustee, for an order to 
set aside the Master’s decision and the court may 
confirm the account or make such order as i t  thinks 
fit; and

(M when any such direction affects the interests of a 
person who has not lodged an objection with the 
Master, the account so amended shall again lie open 
for inspection by creditors in the manner and with 
the notice hereinbefore prescribed, unless the person 
affected as aforesaid consents in writing to thf 
immediate confirmation of the account.

Confirmation of Account.
08. (1) When an account has been open to inspection by 

creditors as hereinbefore prescribed and—
(а) no objection has been lodged; or
(б) an objection has been lodged and the account has been 

amended in accordance with the direction of the 
Master and has again been open for inspection^ if 
necessary as in sub-section (2) (b) of the last preceding 
section prescribed and no application has been made to 
the court within the prescribed time to set aside the 
Master’s decision; or

(c) an objection has been lodged but withdrawn or has not 
been sustained and the oojector has not applied to the 
court within the time prescribed in the last preceding 
section,

the Master shall confirm the account and his confirmation 
shall have the effect of a final sentence, save as against such 
persons as may be permitted by the court to re-open the 
account before any dividend has been paid thereunder.

(2) On the application of the trustee the Master shall forth
with, after the second meeting of creditors fix a period or 
periods within which creditors shall prove their claims and, 
on the expiry of any period so fixed, creditors who have not 
proved shall, without prejudice to the rights of any mortgagee 
under the proviso to sub-section (1) of section eighty-nine, 
be excluded from the benefit of any distribution under any 
account lodged with the Master before their claims are 
proved. The Master shall give directions to the trustee as to 
the publication of a notice fixing such period or periods.



Distribution of Estate and Collection of Contributions from  
Creditors.

99. (1) Immediately after the confirmation of any account 
the trustee shall proceed to distribute the estate in accor
dance therewith or to collect from the creditors liable to 
contribute thereunder the amounts for which they may be 
Liable respectively.

(2) The trustee shall give notice of the confirmation of the 
account in the Gazette stating, if it be the case, that a 
dividend is in the course of payment or, if it be the case, 
that a contribution is in course of collection and that every 
creditor liable to contribute is required to pay to the trustee 
the amount for which he is so liable.

That notice shall specify fully the address a t which the 
payment of the contribution is to be made.
Trustee to Produce Acquittances for Dividends or to pay 

over Unpaid Dividends.
100֊ (1) The trustee shall without delay lodge with the 

Master the receipts for dividends and if there is a contribu
tion account the vouchers and acquittances necessary to com
plete the account.

(2) If any such dividend remain unpaid for a period of 
three months 3itor the confirelation, of the account the 
trustee shall immediately pay the same to the Master for 
account of the creditor*

(3) If the trustee, at the expiry of the said period of three 
months, has failed to furnish the Master with, a proper 
receipt ior any dividend which has not been deposited as 
aforesaid, his failure shall be prima facie evidence that such 
dividend is still in his hands and the Master may institute 
proceedings against that trustee to answer for his default, 
i he court at the hearing of those proceedings may order the 
trustee to pay by։ way of penalty such sum not exceeding the 
amount of any dividend which has been unduly detained as 
it՛  may think fit.

Application to Court for an Order to pay Dividend.
101. If a trustee delay payment of anv dividend, anv 

creditor entitled thereto may, after notice' to the trustee, 
aPPfy to the court for an order compelling the trustee to 
pay him that dividend.

Surplus Money to be paid to Master.
102. (I) Immediately after the coniii'mation of the final 

account the trustee shall pay into the hands of the Master 
any surplus moneys not required for payment of claims, 
charges, and interest. Those surplus moneys shall be held 
by the Master to the credit of the estate and repaid to the 
insolvent after his rehabilitation upon bis request.

(2) The Master or the insolvent may proceed by motion 
against any trustee who, being thereunto required in writing, 
rails to deposit those surplus moneys in accordance with this 
section; and the court may order that trustee to pay by 
way of penalty such sum, not exceeding the amount which 
h&s î een unduly detained* as to the court may seem fit.

(3) If a trustee fail to comply with any order of the court 
made under the provisions of any of the preceding sections, 
the court may ordeT that any sum which that trustee was 
condemned to pay be recovered by attachment and sale of 
the goods of the trustee and may further commit him for 
contempt.
Enforcing Payment of Contributions of Creditors by Writ 

of Execution.
103. A t any time after the expiry of sixty days from the 

publication in the Gazette of the notice mentioned in section 
ninety ֊nine, the trustee may take out a writ of execution 
against any creditor who. being liable to contribute under 
the plan ։pf contribution, has failed to satisfy the amount of 
his liability.



Authentication of Accounts.

Authentication of Confirmed Accounts by Master and 
Transmission to Magistrate and Local Inspection of same.

104. (1) After the confirmation of any account the Master 
shall authenticate every duplicate transmitted to him by a 
magistrate, as hereinbefore provided, by affixing his signature 
thereto, and shall endorse thereon the date upon which the 
account has been confirmed. He shall transmit to the 
magistrate from whom the same has been received the dupli
cate of every account confirmed.

(2) Every such duplicate shall, upon receipt thereof by the 
magistrate, be filed in his office and every person shall be at 
liberty to inspect and take copies thereof without charge 
at any time during office hours.

CHAPTER V.

COMPOSITIONS AND REHABILITATIONS.

Composition s .

Offer of Composition or Security for Composition by Insolvent.
105. (1) At any meeting of creditors, other than the first 

meeting, the insolvent may make an offer of composition or 
security for composition, provided th at notice of the intention 
to make that offer and the nature thereof has been published 
in the Gazette not less than ten days before the meeting 
or adjourned meeting a t which the offer is considered.

(2) If the offer he accepted by creditors whose votes amount 
to not less than three-fourths in value and three-fourths iu 
number of the votes of all the creditors whose claims have 
been proved against the estate, the insolvent shall, as soon 
as the payment under the composition has been, made or 
security given to the satisfaction of the trustee, be entitled 
to a certificate under the hand of the Master of the accep
tance of the offer: Provided that no offer may he so accepted 
which contains any condition whereby any creditor would 
obtain as against another creditor who has not expressly 
agreed thereto in writing any benefit to which he would not 
have been entitled upon the distribution of the estate in the 
ordinary way: Provided further th at any condition purport
ing to make the offer of composition or the fulfilment thereof 
or of any part thereof subject to the rehabilitation or to the 
consent of the creditors to the rehabilitation of the insolvent 
shall be of no effect.

Effect of Acceptance of Offer of Composition.
106. (1) An offer of composition which has been accepted 

as aforesaid shall be binding upon the insolvent and upon 
all the concurrent creditors of the estate \ but the right of 
any creditor entitled to be paid in preference shall not be 
prejudiced thereby, except in so far as that creditor has 
expressly consented in writing to surrender his preference.

(2) If it  be a condition of the composition th at any pro
perty of the insolvent shall be restored to the insolvent, the 
acceptance of the composition shall divest the trustee of such 
property and re-in vest the insolvent therewith as from the 
date and subject to the conditions from and subject to which 
such property is in pursuance of the composition to be 
restored to the insolvent.

(3) The acceptance of an offer of composition shall not 
affect the liability of any person who is a surety for the 
insolvent.



(4) TVbenever the «state of a  partnership and the estate 
of a partner have been sequestrated simultaneously, the 
acceptance of an offer of composition in the separate' estate of 
tne partner shall not divest the trustee of anv property of 
the insolvent or re-mvest the insolvent therewith until after 
the expiry of a notice stating the terms of the offer and given 
six weeks previously, to the trustee of the partnership estate.

, a'5) At any time during that period of six weeks the trustee 
Partnership estate may elect to take over the assets 

of the estate of the partner on payment to the trustee thereof 
of any money immediately payable under the offer of com
position and on an undertaking that he will carry out all the 
conditions of such offer: Provided that if it is a condition 
01 such offer that any specific security shall he given for 
carrying it out. the Master shall, having regard to all the 
circumstances, determine the security which the trustee of 
the partnership estate shall give.

(3) The acceptance of an offer of composition bv the 
creditors of an insolvent spouse shall not be binding on the 
separate creditors of the solvent spouse who have proved 
claims under sub-section (2) of section twenty; but upon the 
acceptance of the offer of composition the property or, if it 
has been realized, the proceeds of the property of the solvent 
spouse shall be restored to the solvent spouse without 
prejudice to the claims of the creditors of that spouse or to 
any right of preference enjoyed by any of them at the time 
when the property was vested in the trustee: Provided that 
any movable property held as security by any such creditor 
when the property was vested in. the trustee «hall be restored 
to th a t creditor and provided further that the proceeds of 
any security whatsoever which has been realized shall be 
paid to the party or parties entitled thereto according to 
their legal rights.

Payment of Moneys in pursuance of Offer of Composition to 
be made through Trustee.

107. Any moneys paid and anything done for the benefit 
of creditors in pursuance of an offer of composition shall be 
paid and shall be done, as far as practicable, through the 
trustee, who shall frame an account and lay i t  before the 
Master,, and all the provisions of: this Proclamation with 
regard to trustees’ accounts and the confirmation thereof 
and the distribution of dividends thereunder shall, as far as 
may be applicable, continue to apply after an acceptance of 
an offer of composition: Provided that any creditor who has 
failed to pruvc his claim before the trustee has,made a final 
distribution among those creditors who have proved, shall 
be entitled to recover direct from the insolvent within six 
months after the confirmation of the account under which 
the distribution was made, any payments to which he may be 
entitled under the composition and the trustee shall have no 
duty in regard thereto and thereafter the creditor shall have 
no claim in respect thereof.

R ehabilitations .

Application for Rehabilitation and conditions of making the
same.

103. (1) An insolvent. who has obtained from the Master 
the certificate mentioned, in section himdTcd (tnd flvt niay 
apply to the court for an order for liis rehabilitation : Pro- 
vidsd that he has preidously .given, by advertisement in the  
(Jacittf, .not less than three weeks7 notice of his intention to 
make the application : Provided farther that the said
certificate shows that payment has been made or security 
to thè satisfaction of the trustee given for payment of not 
less than five shillings for every pound of every "claim proved 
or to he proved in the estate.



(2) An insolvent who is not entitled to apply to  the coart 
under sub-section (1) and who has previously given to the 
Master and to the trustee in writing and by advertisement 
in the Gazette not less- than six weeks’ notice of his inten
tion to  apply՜  for his rehabilitation may so apply—

(a) after twelve months have elapsed from the confirmation 
of any liquidation and distribution account in his 
estate unless he falls within the provisions of para
graph (b) or (c> of this sub-section; or

(/>) after three years have elapsed from the confirmation 
of such account if his estate has either under this 
Proclamation or any amendment thereof or a prior law 
been, sequestrated prior to the sequestration to which 
he desires to put an end and if he does not fall within 
the provisions of paragraph (o) of this sub-section; or

(c) after five years have elaipsed from the date of his con
viction of any fraudulent act in. relation to his exist
ing or any previous insolvency or of any offence under 
section one hundred and thirty-six, one hundred and 
thirty-seven or one hundred and thirty-eight of this 
Proclamation or any amendment thereof or any other 
corresponding, provision of a prior law.

ffi) An insolvent in whose estate no claim has been proved 
and no trustee has been appointed may apply for his* 
rehabilitation after six months have elapsed from the date 
of sequestration, provided that he has previously given to the 
Master and his creditors in writing and by advertisement 
in the Gazette not less than sis weeks’ notice of his intention 
to make the application.

(4) A trustee receiving the notice mentioned; in sub-section 
(2) shall report to the Master any facts which in his opinion 
would justify the court in refusing, suspending, or qualifying 
an order for the insolvent’s rehabilitation.

Security to be Furnished prior to Application for 
Rehabilitation.

109. Not less than three weeks before making any such 
application as is in the last section mentioned, the insolvent 
shall furnish to the registrar, security, to the amount or 
value of twenty-five pounds, for the payment of costs of any 
person who may appear to oppose the rehabilitation and be 
awarded costs by the court.

Facts to be Averred by Insolvent on Application for 
Rehabilitation.

110. Every insolvent making an application for the rehabili
tation of his estate shall make and submit an affidavit that 
he has made a full and fair surrender of his estate and has- 
not granted or promised any preference or security or made 
or promised any payment or entered into any secret or 
collusive agreement with intent to induce his trustee or any 
creditor not to oppose his rehabilitation. _ Such affidavit shall 
include a statement ef his assets and liabilities and of his- 
earnings at the date of application. Information shall also 
be laid before the court as to what dividend was paid to 
his creditors, what further assets are available for realisation 
and the estimated value thereof, the total amount of all 
claims proved against the estate, and the total amount of 
his liabilities at the date of the sequestration of the estate. 
Where application is pursuant to sub-section (1) of section 
one hundred and. eight the insolvent shall set out the parti
culars of the offer of composition and shall state whether there 
are or are not any other creditors whose claims have not been 
proved in the estate and if there are shall state their names- 
and addresses and particulars of their claims.



Opposition to OT Refusal by Court of Rehabilitation.
111. (1) Upon the day fixed for the hearing of any such 

W  . * Master shall report thereon to the court and
the trustee or any of the creditors or other person interested 
in the estate may appear in person or by counsel to oppose 
the grant of the application.

(2) Whether the application be opposed of not, the court 
may refuse to grant an order of rehabilitation and mav 
suspend the graDt of the same or may attach such conditions 
thereto as it may think fit, and may order the applicant to 
pay the costs of any opposition thereto if it be satisfied that 
the opposition was not vexations. If the circumstances 
disclosed in the Master’s report or otherwise brought to the 
notice or the court are such that the court requires the 
Master to appear by counsel or to incur expenditure in 
making any inquiry or investigation, the costs of such 
appearance or investigation shall he borne by the insolvent 
and shall be a first charge upon the security furnished to the 
registrar.

(3) Among the conditions referred to in snb-section (2), 
the court may for special reasons require the insolvent to 
consent to judgment being entered against him. for any 
unsatisfied balance of the debt provable under the insolvency, 
or such lesser sum as the court may direct, but in such caxe 
execution shall not be issued on the judgment except with 
leave of the court aDd on proof that the insolvent has since 
his discharge, acquired property or income available for the 
payment of his debts or the court may make any other 
condition with respect to any earnings or income which may 
afterwards become due to the insolvent or with respect to 
his after-acquired property.

(4) Notwithstanding any law requiring the officer in whose 
office is registered any obligation of the insolvent, upon notice 
of that insolvent’s rehabilitation, to cancel that obligation, 
it shall he competent for the court where application for 
rehabilitation is granted in pursuance of an offer of composi
tion, to order that any of the insolvent’s registered obligations 
shall, notwithstanding the rehabilitation, remain of full force 
and effect.

(5) The registrar shall forthwith give notice to the Master 
of every rehabilitation of an insolvent granted by the court.

Effect of Order of Rehabilitation..
112. (1) An order of rehabilitation shall not affect—-
(a) the rights of the trustee or creditors under any com

position duly accepted by the creditors;
(b) the rights, powers, or duties of the Master or the duties 

of the trustee in regard to any such composition;
00 the right of the trustee or creditors to any part of 

the insolvent’s estate which is vested in but has not 
yet been distributed by the trustee;

(d) the liability of any surety for the insolvent;
(e) the liability of any person to pay any penalty or suffer

any punishment under the provisions of this "Proclama
tion.

(2) Subject to the provisions of Bub-section (1), and subject 
to such conditions as the Court may՛  attach ter the order; 
an order of rehabilitation shall have the effect-

fa) of putting an end to the sequestration;
(b) of discharging all debts cf the insolvent not arising out 

of a fraudulent breach of trust, which were due, or 
the cause of which had arisen, before the sequestra
tion ;

00 of relieving the insolvent of every disability imposed 
on him by the sequestration.



(3) Notwithstanding anything in this section contained an 
order of rehabilitation granted on an application made in 
circumstances described in sub-section (3) of section one 
hundred and eight shall have the effect of re-investing the 
insolvent with bis estate.

Illegal Inducements to Vote for Composition or Not to 
Oppose Rehabilitation.

113. Every benefit given or promised by the insolvent or on 
bis behalf, and every agreement entered into with any person 
to obtain his consent to or induce him to abstain from 
opposiug bis rehabilitation shall be void. Any person who 
accepts any such benefit or promise or enters into any such 
agreement shall be liable to pay by way of penalty for the 
benefit of the creditors of the estate—

(a) a sum eo_ual to the whole of the claim (if any) which 
he originally proved against the estate; and

(b) the amount or value of any benefit given or promised; 
and

(c) in case of a composition, the amount paid or secured 
to him by the composition.

Proceedings to Recover Penalty.
114. Proceedings to enforce and recover any such penalty 

may he taken by the trustee. If the trustee refuse or 
neglect to take any such proceedings they may he taken by 
any creditor in the name of the trustee upon his indemnifying 
the trustee against all costs thereof.

CHAPTER VI.

ASSIGNMENTS.

Voluntary Assignments Not Affected.
115. Nothing in this Proclamation shall apply to a volun

tary assignment entered into by a debtor with the consent of 
all his creditors.

What is Assignment of Estate by Debtor.
116. An assignment under the provisions of this Proclama

tion (hereinafter called an assignment) shall mean an agree
ment whereby a debtor transfers or agrees to transfer his 
property to a person, hereinafter called assignee, for the 
benefit of his creditors. The instrument in which such an 
agreement is contained is hereinafter called the deed.

Debtor May Assign, his Estate.
117. Any debtor who is not an insolvent may assign his 

estate in the manner hereinafter prescribed.

Who may Execute Deed of Assignment.
118. A deed of assignment may be signed and executed—
(a) by the debtor or by any person who might under the 

like circumstances present a petition, in terms of 
section three, on behalf of the debtor; and .

(b) by any creditor whose claim, not being a conditional
claim, would be provable under this Proclamation at 
a meeting of creditors, if the debtor were insolvent 
(hereinafter referred to as a creditor entitled to sign); 
and .

(c) by assignees not exceeding two in number, designated
as such in the deed and not disqualified under this 
Proclamation for election as trustees.

There shall he annexed to the deed the debtor's schedules 
which shall be framed as nearly as may be in the form B 
in the Second Schedule to this Proclamation and shall contain 
the particulars and shall be . verified by the affidavit thereby 
required.



11& (1) l- pon the execution of the deed of assignment by 
the debtor, by the assignee, and by at least one creditor 
having a liquidated claim of not less than fifty pounds or by 
creditors having liquidated claims in the aggregate of not less 
than one hundred pounds against the debtor, the assignee 
shall take immediate possession, as against the debtor, of all 
movable property of which the debtor can give or order 
possession, and shall retain that property as against the debtor 
until the assignment is set aside or the Master certifies that 
the assignment has been declined by the creditors.

(2) The assignee shall immediately transmit to every officer 
charged with the duty of registering title to any immovable 
property or interest in minerals in the territory appearing 
in the debtor’s schedules of his property, a notice in the form 
E  in the Second Schedule to this Proclamation, which shall 
be notice so every such registering officer that the debtor is 
unable in any way to dead with the said property or interest 
unless and until the assignment is set aside cr the Master 
shall certify that the assignment has been declined by the 
creditors.

Dtitles o f  Debtor Assigning Estate to Transmit 
Schedule։  and. give Notice.

120. (1) Immediately upon the execution as aforesaid of the 
deed *f assignment the debtor or the person who executed 
the deed on behalf of the debtor shall transmit the deed and 
the schedules of the debtor to the Master and shall publish 
in the manner herein before provided for the publication of 
notice of surrender a notice in the Form F  in the Second 
Schedule to this Proclamation (hereinafter called a notice of 
assignment).

(2) The deed and schedules and, if need be, a  duplicate of 
the deed and schedules shall lie for the inspection of creditors 
for such time and fit suck place or places as is prescribed by 
this Proclamation in cases where a debtor is about to sur
render his estate under the provisions thereof.

Effect of Publication of Notice of Assignment.
121. The publication of the notice of assignment in the 

Gazette shall have the following effect: —
(а) I t  shall have the same effect as the publication of notice 

of surrender in regard to property and the proceeds of 
property of the debtor in the hands of the sheriff or 
messenger;

(б) except as hereinafter provided, it shall have the effect 
of staying all proceedings for the sequestration of the 
debtor’s estate, whether on his own petition or the 
petition of a creditor:

Provided th at any creditor may, at any time after the 
publication of the notice of assignment and before the regis
tration of the deed as hereinafter provided, apply to the 
court, after notice to the Master, for the aaquestration of 
the debtor’s estate oil the ground that the schedules of the 
debtor do not fully disclose the dehts or the property of the 
debtor, or, if the court so allow, on any other ground. The 
court inay supersede the assignment and place the estate 
under sequestration provisionally or may set aside the assign
ment altogether, or may make such order as it may deem fit.

TFTien Deed may Be Signed by Creditors entitled to Sign.
122. (1) The deed, or the duplicate thereof may be signed 

by creditors entitled to sign, a t any office in which that 
deed Or duplicate is. advertised to be open for inspection of 
creditors and. at, any tijne during office hours and before the 
expiry of the period for which it is advertised.

Effect of Execution of Deed of Axsianmmt.



(2) Every such duplicate which has been open for inspection 
a t the office of the Magistrate shall, on the expiry of the 
period aforesaid, be transmitted by the magistrate to the 
Master, together with his certificate that it has been open for 
inspection as advertised. No stamp duty shall be payable in 
respect of such certificate.

Debtor to Petition Court for Sequestration if Deed 
not Signed.

123. If within the period during which the deed has been 
open for inspection, th at deed, or that deed and the duplicate 
thereof together, have not been signed by creditors represent
ing at least three-fourths in value of the claims and three- 
fourths in number of the creditors entitled to sign and dis
closed in the schedules, the creditors shall be deemed to have 
declined the assignment, and the notice of assignment shall 
be deemed to be a notice of surrender.

If, however, a sequestration order be not lodged with the 
Master within fourteen days after the expiry of the period 
aforesaid, the Master shall notify the assignee under the deed 
and every officer who has been notified of the assignment that 
the assignment has been declined. Thereupon the debtor 
and his estate shall be released from all the effects of the 
assignment and of the notice of the assignment.

Duty of Matter if Creditors do or do not take Action to
Set Aside Assignment or place Estate under Sequestration.
124. (1) If no creditor has given to the Master notice in

writing that he intends to make application to the Court to 
set aside the assignment or place the estate under sequestra
tion, or if a creditor, haying given such notice, has failed 
within seven days thereafter to obtain and lodge with the 
Master an order placing the estate under provisional seques
tration or setting aside the assignment, then, upon the expiry 
of the period during which the deed was advertised to be 
open for inspection or of the said period of seven days 
(whichever be the later), the Master shall satisfy himself that 
the deed and schedules and the duplicate thereof (if there be 
such) have been advertised and have been open for inspection 
as aforesaid, and that the deed or the deed and the duplicate 
thereof together have been signed by creditors representing 
not less than three-fourths in value of the claims and three- 
fourths in number of all creditors entitled to sign and dis
closed in the schedules֊ Thereupon he shall register the 
deed and deliver to the assign ’ ' i finding security to

and upon payment of fees payable by him, a certificate of 
appointment in the form G in the Second Schedule to this 
Proclamation. That certificate or a duly certified copy thereof 
shall be the only admissible evidence of the assignee’s appoint
ment.

The date of the registration of the deed shall he the date 
of the assignment.

(2) Every act purporting to have been done by the assignee 
in terms of the deed before delivery to him of that certificate, 
except in so far as that act was done under the provisions 
of this Proclamation or was necessary for the better preserva
tion of the debtor’s property, shall be of no effect and the 
assignee shall be personally liable for the consequences therecf.

(3) For the purpose of this and the last preceding section 
no creditor shall he reckoned in number unless his claim 
amounts to at least thirty pounds, and in computing the value 
of the claim there shall be reckoned only the amount due after 
deducting the value of any security which the creditor may 
hold for his 'claim.

the satisfaction of the Master vaine of the estate



125. (1) The execution of the deed by the debtor and by 
the assignee under the deed shall be attested by an attorney, 
notary, justice ot the peace, commissioner ot oaths, or a, sub- 
inspector of police. All other signatures to the deed shall 
be attested by at least one witness.

(2) Any person executing a deed on behalf of a creditor 
shall lodge with the Master the power of attorney, or other 
evidence of authority, or a duly certified copy thereof, whereby 
be is authorized to sign; otherwise he shall be deemed not 
to have executed the deed.

Effect of Registration of Deed of Assignment.
126. (1) From and after registration as aforesaid the deed 

shall be binding upon all creditors of the debtor (whether they 
have assented thereto or not) Whose claims were due or the 
cause of whose claims arose before the date of the assign
ment; but no condition shall be inserted in the deed whereby 
any creditor may obtain, as against a creditor who has not 
executed the deed, any advantage or benefit to which he would 
not be entitled if the estate of the debtor were to be placed 
under sequestration. If any such term or condition is 
inserted in the deed it shall be of no effect.

(2) The immediate effect of the registration of the deed 
shall be—

(a) to vest in the assignee the estate of the debtor as fully 
and effectually as if the estate were under sequestra
tion ;

(t) to relieve the debtor from every debt which was due 
or the cause of which arose before the date of the assign
ment, but subject always to the deed of assignment: 
Provided that the registration of the deed shall not 
affect the liability of any person who is a surety for 
the debtor;

(e) to stay all legal proceedings against the debtor for any 
liquidated claim provable against the estate; where֊ 
upon the taxed costs of such proceedings by the plaintiff 
may be added to his Claim provable against the estate :

(tf) to suspend every other action and all proceedings therein 
by or against the debtor, except such as, if he were 
insolvent, he 'would be entitled to commence or continue 
for his own benefit; every action so suspended may be 
continued by or against the assignee in like manner 
and upon tbe like terms as to notice if he were the 
trustee of an insolvent estate;

(«) to enable the debtor, if in prison for debt, to apply to 
the coart for his release after notice to the creditor at 
whose suit he is so imprisoned.

The additional effect of. the registration of the deed of 
assignment of the estate of one of two spouses shall be to vest 
in the assignee all the property of the spouse whose estate 
has not been assigned, mutatis mutandis, in the same manner, 
to the same extent, subject to the same conditions and with 
the same rights remedies and obligations in and on the part 
of the assignee, the spouse whose estate has not been assigned 
and the creditors of both spouses as is by this Proclamation 
provided in regard to the property of a solvent spouse which 
is vested in the trustee of the estate of an insolvent spouse.

The provisions of sub-sections (7) and (8) of section seventy- 
eight shall also apply mutatis mutandis in respect of pro
perty of a spouse whose estate has not been assigned! but 
which under this sub-section is vested in the assignee.

(3) For the purposes of this section the estate shall consist 
of all the property of the debtor a t the date of the registra
tion of the assignment, including property or the proceeds 
thereof which is in the hands of the Sheriff or a messenger 
under a writ of attachment, except such property as would 
be reserved to the debtor, if he were insolvent, and such 
further property as might by the deed be reserved to him.

Attestation of Signatures to Deed of Assignment.



(4) Nothing in this section contained shall be construed as 
affecting the capacity of the debtor to acquire property or 
to bind himself by contract, after the assignment, or to sue 
on any debt the cause of which arose after the assignment- 
^ J ? ° thlnS thls sectlon contained shall be construed as 
affecting any claim against the debtor which accrued after 
the assignment.

Supervision of Assigned Estate by Master.
O) £ rom after the date of the assignment the

estate of the debtor shall be administered and distributed 
of „the Master, and all proceedings in 

relation thereto shall as far as possible be had and taken in 
the like manner as if the debtor were an insolvent and the

he af ^ T ent were the date of the sequestration. The assignee shall have, as against the debtor and as against 
th? sa.m®. Powers, rights and remedies with 

regard to the acts of the debtor and with regard to the 
collection and recovery of the estate of the debtor as may be 
exercised by the trustee of an insolvent estate with regard 

*L1“  V? t  and with regard to the collection 
and recovery of the estate of the insolvent. As between the 
creditors and himself the assignee shall have, in addition to 
any powers expressly granted to him under the deed the 

n?htS> an,d TeT dies and sha11 be subject to 
tin ST t d }1l 6V a ref a nd to fbe administration and distribil- 
^ + 1,» acd a , Proceedings in connection therewith

trustee of an insolvent estate has and is subject to in 
estate^ * tb* admlElstratlon and distribution of an insolvent

■։ •«*։  ion o1 preference or priority and all matters
<woT i nr rt ° nt "J the shall be determinedJ ' -  t0 the Jaw and practice for the time being relating 
to insolvency as far as they may be applicable. '

(3) Except as to property acquired bv the debtor after the
d«1*  ,« >  oourt *fc»n have power to
all ։ u<h order։  m  If would hare Dower *o make if the debtor
!"**• “ «• >»» had been aoder •eqoattTwtionfrom the date of the oeeigscient.

(4) The Master, if it appears to him to be desirable mav 
appoint a person not disqualified froin being elected a trust«*

estate to be co-assignee with the assignee or 
assignees designated m the deed of assignment. When so 

the provisions of thm Proclamation and anv 
amendment thereof, conferring any powers or rights or 
imposing any duties on an assignee, shall apply to such 
cn aS !Snee՜ bbe event of a difference arising between the 
co-assigneo so appointed by the Master and the assignee or 
assignees so designated as to the administration of the estate 

° f the df ed ass Ŝnmellt,0 the Master 
m atterf ^  dlfference 18 referred to him, determine the

(5) The Master may similarly determine anv differencebetween any assignees. umerence

Costs of Assignment.
12S. (1 The costs of the assignment shall be taxed by the 

Tar^ ։ C ™ the Third Schedule to this 
he‘ n,: r i \ ' 'n w “ d upon } ¥  registration of the deed shall oe paid m preference in like manner as if they were tax*.' 
costs of sequestration. y 6

(2) There shall be added thereto and paid in the like order 
as it C08tS ° f any apPllcation *> the ~ u rt



CHAPTER VII.

SEARCH WARRANTS AND EXAMINATIONS.

Concealed P ro perty .

Search Warrants.
129. (1) If it appear from any statements made upon oath 

th at there is reason to believe that property (including books 
and accounts) belonging to an insolvent or assigned estate is 
concealed upon any premises a magistrate may, upon the 
application of the'legal representative of the estate, issue 
a warrant to search for and take possession of th at property.

(2) Any such warrant shall be executed in the like manner 
as a search warrant for property suspected of being stolen or 
concealed.

E xamination of I nsolvent and other P ersons by  
Ord er  of Court.

Examination of Insolvent and other Persons and 
Production of Hooks and Documents.

130. (1) The court may, at any time, upon the application 
of the trustee or of the assignee or of any creditor who has 
proved his claim against the estate and has found security to  
the satisfaction of the registrar for all costs to be incurred 
under this section, summon any insolvent or any person who 
has assigned his estate to appear before the court or magis
trate, as directed by the court, having jurisdiction in the 
district, to be examined upon oath touching all such matters 
and things as are in section fifty-six referred to, and may 
summon the wife of the debtor, or any person known or 
suspected to have been in possession of any property of the 
debtor or to be indebted to the debtor, or any person, other 
than his advocate, attorney, or law agent, who the court 
has reason to believe is capable of giving any material infor
mation concerning the person, property, or affairs of the 
debtor, to appear before the court or that, magistrate to be 
examined upon oatb. ‘touching the matters aforesaid and to 
produce such books or documents in his custody or under 
his control as the Court or magistrate may order him to  
produce Any statement made in the course of such 
examination may thereafter be used as evidence against the 
person making the same.

(2) Every such examination shall be reduced to writing and 
signed bv the person examined and shall be transmitted to the 
Master to be annexed to the documents relating to the estate.

(3) No person examined under this section shall be entitled 
at any such examination to refuse to answer any question 
upon the ground that the answer may tend to incriminate him.

Expenses of Person Examined.
131. The insolvent or any other person summoned to 

undergo examination as aforesaid shall be entitled to all such 
expenses out of the estate as a witness in civil proceedings is 
entitled to. The insolvent shall also be entitled to expenses 
out of the estate for his attendance at any meeting after 
the second meeting of creditors.

Apprehension of Persons failing to appear to 
undergo Examination.

132. (1) If any person, duly summoned to undergo examina
tion or to produce books and documents as aforesaid, fail .to* 
appear at the time and place appointed in the summons, the 
court or magistrate may grant a warrant authorizing any 
officer of the Jaw or other person to apprehend the person 
so summoned and bring him before the court or magistrate.



(2) Unless the person 60 summoned satisfy the court or 
magistrate that he was prevented from complying with the 
summons by good cause, the court or magistrate may commit 
him to prison to be detained until such time as the court or 
magistrate may appoint anew for his examination or the pro
duction of books and documents.

(3) The, gaoler of the prison shall produce that person before 
the court, or the magistrate a t the time so appointed.

Committal to Prison of Persons refusing to answer Questions 
or produce Documents, etc., and Bankers’ Evidence.

133. (1) If any person, who ha« been summoned to appear 
as aforesaid, refuse when required to answer any lawful 
question or to sign bis examination or to produce any such 
books or documents as aforesaid, the court of the magistrate 
before whom the examination is held may issue a warrant for 
the committal of that person to prison and, subject to the 
provisions of the next succeeding section, he shall remain 
there without bail until he has undertaken to do what is 
required. Any such warrant shall state fully the grounds on 
which it was issued.

(2) The books or documents referred to in section one 
hundred and thirty, one hundred and thirty-two and in this 
section shall include such books and documents in the posses
sion of any banker as will show the name of every person in 
whose favour any cheque has within one year prior to the 
order of sequestration or date of assignment been drawn by a 
debtor upon his account with such banker.

Appeal to Court against such Order of Committal.
134. Any .person so committed to prison may apply to the 

court for his discharge from custody, and the court may order 
his discharge on the ground either of any illegality or 
informality in the warrant, or that he had a lawful reason for 
his refusal, or on any other ground that it may think fit.

Limited Protection of Commissioner for Warrant 
Illegally Issued by him.

135. If any proceedings be instituted against the magistrate 
by reason of any such committal, he shall have, in respect of 
those proceedings, the same proteetiou as is by law allowed 
to judicial officers for anything done by them in the execution 
of their office. The court in considering the refusal of the 
plaintiff to answer any question, shall have regard to the 
whole examination of which that question formed part.

CHAPTER V III.

OFFENCES.

Offences prior  to S equestration or A ssign m ent .

Concealing, etc., Boohs, Assets, or Destruction or 
Disposition of same.

136. A person shall be guilty of an offence and liable on 
conviction to imprisonment for a period not exceeding three 
years if at any time before or after the sequestration or 
assignment of his estate he does any of the following acts, 
unless he satisfies the court that he had no intention to 
defraud; that is to say, if he—

(а) conceals, parts with, destroys, mutilates, falsifies or 
makes any false entry or erasure in any book or other 
document relating to his business, property or affairs 
or perjnits any other person to commit any such act in 
regard to aDy such book or document; or

(б) conceals or permits the concealment of any assets which 
ought to be placed at the disposal of the trustee or 
assignee; or



(e) otherwise than in the ordinary course of business makes, 
or permits the making of, a disposition of any property 
which he has obtained on credit and has not paid for; or

(d) otherwise than in the ordinary course of business 
destroys, damages, removes, or makes a disposition of, 
or permits the destruction, damage, removal or the 
making of a disposition of, any assets in his estate if 
such destruction, damage, removal, or disposition has 
prejudiced or is calculated to prejudice his creditors : 
Provided that—

(i) whenever in any proceedings for a contravention 
of paragraph (a) any act described in that para
graph is proved to have been committed in regard 
to any book or other document relating to the busi
ness, property Or affairs of the insolvent or debtor 
who has assigned his estate, he shall be deemed to 
have committed or permitted such act unless he 
satisfies the court that he neither committed it nor 
could have prevented the commission ;

(ii) in any proceedings for a contravention of para
graph (c) or paragraph (d) any disposition, destruc
tion, damage or removal of assets proved to have 
been committed shall, unless the contrary be proved, 
be deemed to have been otherwise than in the 
ordinary course of business;

(iii) if it appears by reference to any book or document 
relating to the business, property or affairs of the 
insolvent, or debtor who has assigned his estate, or 
if it is proved in any other manner whatsoever that, 
in the assets found in the estate by the trustee or 
assignee, there is a general deficiency not clearly 
and fully accounted for. of one-tenth or more of 
lire total value of assets so found in thè estate, such 
insolvent or debtor shall be deemed to have removed 
or made a disposition of assets to the value of such 
deficiency in contravention of paragraph (d) unless 
he fully and accurately accounts for or explains the 
deficiency and satisfies the court that the deficiency 
was not caused by his action and that he could not 
have prevented it.

Concealment of Liabilities or Pretext to Existence of Assets.
137. A person shall be guilty of an offence and liable on 

conviction to imprisonment for a period not exceeding three 
years if, within two years immediately preceding the seques
tration or assignment of his estate, when making any state
ment either verbally or in writing in regard to his business, 
property or affairs to any person who is a creditor or to any 
person who has become his creditor on the faith of such a 
statement he conceals any liability present or future, certain 
or contingent, which he may then have contracted, or fails 
to disclose the full extent of his liability or mentions, as if 
it were an asset, any right or property which a t the time is 
not an asset, or represents that he has more assets than he 
in fact has or makes any false statement in regard to the 
amount, quality or value of his assets, or in any way conceals 
or disguises or attempts to conceal or disguise any loss which 
he has sustained, or gives any incorrect amount thereof, 
unless he satisfies the court that he had no intent to defraud.

Failure to Keep Proper Records.
138. (1) A person shall be guilty of an offence and liable 

on conviction to imprisonment for a period not exceeding one 
year if, being an insolvent or having assigned his estate and 
his occupation or transactions having been such th at he might 
reasonably be expected to keep a recqrd of his transactions, 
he has failed to keep a proper record of his transactions in 
the English language.



(2) For the purposes of this section a proper record of 
transactions includes all such books, containing entries which 
set forth clearly the nature of all such person’s transactions 
as (regard being had to his occupation) he can reasonably be 
expected to have kept. A trader shall not be deemed to 
have kept a proper record unless it includes—

(a) detailed stock-sheets and balance-sheets completed for 
each of his three financial or business years immediately 
preceding the sequestration or assignment of his estate 
or if he commenced business less than three years 
before the sequestration or assignment of his estate, 
completed at the commencement of his business and 
thereafter for each financial or business year preceding 
the sequestration or assignment;

(b) books exhibiting for the period since the commence
ment of business or since the commencement of the 
financial or business year next but one before the 
financial or business year current with the sequestra
tion or assignment (whichever period is the less) the 
following particulars—
(i) all goods or property purchased in the course of

the business duly supported by the original 
invoices;

(ii) all cask receipts and disbursements and the dates 
thereof;

(iii) a daily record of all goods or property sold on 
credit, and such a continuous record of all transac
tions as a trader may be expected to keep in the 
ordinary course of business;

(iv) in addition to the other particulars usually con
tained in a ledger the name and address of every 
person indebted to the trader at the time when he 
became so indebted;

(c) all cheques drawn during the period mentioned in para
graph (6) in payment of disbursements, showing clearly, 
in the case of each cheque, the name of the payee and 
the date thereof, together with the counterfoils of all 
such cheques, such counterfoils showing in each case 
the name of the payee, the amount of the cheque, and 
the date thereof:

Provided that a trader whose turnover for the two years 
immediately preceding the sequestration or assignment of his 
estate or since the commencement of the business (whichever 
period is the less), was at the rate of less than one thousand 
pounds per annum shall be deemed to have kept a proper 
record, if the court, having regard to the nature and circum
stances of the business, is satisfied that he has kept a 
sufficient record of his transactions, including a List of hie 
debtors and creditors and their addresses.

Undue Preferences, Contracting Debts v>ithovt Expectation 
of Ability to Pay, etc,

139. (1) An insolvent or a debtor who has assigned his 
estate shall be guilty of an offence and liable on conviction 
to imprisonment not exceeding one year, if prior to the 
sequestration or assignment of his estate, he made a dis
position of any part of his property so as to cause an excess 
of bis liabilities over his assets, or a greater excess of his 
liabilities over his assets than existed prior to the making 
of the disposition, with the intention of preferring one or 
more of his creditors abciVe the other or any other : Provided 
that any such disposition which had the effect of preferring, 
or was calculated to prefer one or more creditor above the 
other or any other shall, unless the contrary be proved, be 
deemed to have been made with the intention of preferring 
such creditor or creditors above the other or any other: 
Provided further that any such disposition made within a



period of six mouths,immediately preceding the sequestration 
or assignment shall, unless the contrary is proved, be deemed 
to have caused such excess or greater excess.

For the purposes of this sub-section “ creditor ” includes 
a surety for the insolvent or debtor as well as a person who 
in law is in a position analogous to that of a surety.

(2) An insolvent or a debtor who has assigned his estate 
shall be guilty of an offence and liable on conviction to 
imprisonment for a period not exceeding two years if, prior 
to the sequestration or assignment of his estate—

(a) he contracted any debt of fifteen pounds or more or 
debts in the aggregate of fifty pounds or more without 
any reasonable expectation of being able to discharge 
such debt or debts; or

(b) at a time when his liabilities exceeded bis assets or 
during the period of six months immediately preceding 
the sequestration or, assignment of his estate, he 
diminished his assets by gambling, betting, hazardous 
speculations, or expenditure not reasonably necessary 
in connection with the business or vocation or for the 
maintenance of himself and his dependents:

Provided that in any proceedings for a contravention of 
paragraph (a) of this sub-section, the insolvent or debtor 
shall, unless the contrary is proved, be deemed to have con
tracted the debt or debts without having had a reasonable 
expectation of discharging the same, if the debt or debts 
were contracted—

(i) at a time when his liabilities exceeded his assets ,: or
(ii) within a period of six months immediately preceding 

the sequestration or assignment of his estate.

OFFENCES AFTER SEQUESTRATION OR ASSIGNMENT.

Fail-wre to give Information as to or Delivery of 
Assets, Books, etc.

140. A person shall be guilty of an offence and liable on 
conviction to imprisonment for a period not exceeding three 
years—

(a) if at any time during the sequestration or assignment 
of his estate, he, knowing or suspecting that a false 
debt has been or is about to be proved against his 
estate, fails for a period of seven days to inform in 
writing the Master and his trustee or assignee ; or 

<!>) if within fourteen days after the appointment of the 
trustee or assignee—

(i) he fails to deliver to the trustee or assignee, or as 
the trustee or assignee may direct, any such assets 
of whatever nature in the estate as may be in his 
possession or custody or under his control:՛  or 

(ii) he fails to inform the trustee or assignee of the 
existence and whereabouts of any asset in the estate 
[other than an asset referred to in sub-paragraph 
ii)], which is not fully disclosed in his schedules 
framed under this Proclamation, or any amend
ment thereof or which is not already in the posses
sion of the trustee or assignee ; or 

fiii) he fails to deliver to the trustee or assignee or 
sheriff or messenger or as any of them may direct, 
all books, documents, papers and writings in his 
possession or custody or under his control," relating 
to his assets or affairs: or

fiv) he fails to .inform the trustee or assignee of the 
existence or whereabouts of any such book, docu
ment, paper or writing not in his possession or 
custody or under his control, if the same is not 
already in the possession of the trustee or assignee, 

unless, in any such case, he satisfies the court that he 
had a lawful excuse for the failure :



(c) if, at any time after the sequestration or assignment of 
his estate, he fails to furnish at the request of the 
trustee or assignee, complete and truthful information 
regarding any asset in his possession or custody or 
under his control or which was at any time in his 
possession or custody or under his control, or regard
ing the time when or the manner or circumstances in 
which he disposed of such assets or ceased to be in 
possession, custody or control thereof, unless he satisfies 
the Court th at he had a lawful excuse for such failure.

Obtaining Credit during Insolvency, Offering 
Inducements, etc

141, A person shall be guilty of an offence and liable on 
conviction to imprisonment for a period not exceeding one 
year—

(a) if, during the sequestration or after the assignment' of 
his estate, he obtains credit to an amount exceeding 
ten pounds without previously giving information to 
the person from whom he obtains credit that lie is 
insolvent or has assigned his estate, unless he satisfies 
the court that such person had knowledge of th at fact; 
or

(b) if he grants, promises, or offers any gift, payment or 
security or any consideration whatever in order to 
procure the consent of any creditor to an assignment 
or offer of composition or to prevent opposition to a 
rehabilitation or, during the sequestration or after the 
assignment of any estate, to induce any person to 
refrain from investigating any matter relating to that 
estate or from disclosing any information in regard 
thereto; or

(c) if he contravenes or fails to comply with the provisions 
of section sixteen., or of sub-section (2) of section 
twenty-two, or of sub-section (4) of section seventy-seven 
of this Proclamation or any amendment thereof, unless 
he satisfies the court, that he had a lawful excuse for 
Such contravention or failure; or

(d) if he makes any false statement in ihe schedules or 
statement referred to in sub-sections (2) and (3) of 
section four or section sixteen or one hundred and 
eighteen of this Proclamation or any amendment 
thereof, or in the statement referred to in the proviso 
to sub-section (2) of section twenty-two of this Pro
clamation or any amendment thereof :

Provided th at in any proceedings for an offence against 
paragraph (c) of this section, for failure to comply with the 
requirements of section sixteen of this Proclamation or any 
amendment thereof, a certificate under the hand of the Master 
to the effect that the accused has failed to lodge with the 
Master his schedules or statement of his affairs, as required 
by the said section sixteen, shall be prima facie evidence 
such failure.

fa ilure to attend Meetings or give Explanation of 
Insolvency.

142. A person shall be guilty of an offence and liable on 
conviction to imprisonment for a period not exceeding six 
months—

(a) if, being by this Proclamation or any amendment thereof 
required to attend at the first or second meeting of 
creditors in an estate or an adjournment thereof, or, 
in the case of a further meeting, being duly required 
in writing by the trustee or assignee to attend, he 
absents himself without the written permission of the 
presiding officer; or



(6) if, being an insolvent or having assigned his estate 
and being thereto required by the trustee or assignee. 
* \* a true, dear and detailed explanation

or his insolvency or assignment or fails to account 
correctly and m detail for the excess of his liabilities 
over his assets; or

(c) if, being an insolvent or having assigned his estate and 
being under examination at a meeting and being thereto 
required by the trustee, the assignee or the officer pre
siding or any creditor or by the agent, of any of them, 
he tails to account for or to discover what has become 
of any or his property which is proved to have been 
in iiis possession so recently before the sequestration 
or the assignment that in the ordinary course he ought 
to be able to account for the same; or

W  if* being an insolvent or having assigned his estate, he 
fang to keep the trustee or assignee informed of his 
residential address*

Fal&e A uswuts on> Oath while under Examination.
14^. A person shall be guilty of an offence and liable on 

conviction to the punishment provided by law for the crime 
of perjury if, when being examined on oath under this Pro
clamation or any amendment thereof, he makes a false 
answer to any lawful question, knowing such answer to be 
՛ ̂  ov he makes any false statement whatever relative to
the subject matter of the inquiry knotting such statement to 
be false.
Failure to appear before Meeting of Creditors or before the 

Court or a Magistrate.
144. Any person referred to in section fifty-six or in section 

one hundred and thirty of this Proclamation of any amend
ment thereof and any person who has assigned his estate, 
shall ̂  be guilty of an offence and liable on conviction to 
imprisonment for a period not exceeding six months, if. 
being summoned to appear at a meeting of creditors or 
before the court or any magistrate under either of those 
sections, he conceals himself or quits the territory or without 
reasonable excuse fails to appear.
Failure of Debtor or Spouse to appear to give Evidence in 

Proceedings.
145. Any person who is insolvent or has assigned his estate 

and the spouse of any such person shall be guilty of an offence 
and liable on conviction to imprisonment for a period not 
exceeding six months if, being duly summoned to give 
evidence in any proceedings either for or against the trustee 
or assignee he conceals himself or herself or quits the 
territory or without reasonable cause fails to attend those 
proceedings or refuses to answer any question which may be 
lawfully put to him or her.
B ang induced by consideration or promise to do or omit 

certain acts in relation to Insolvent Estate.
146. A jierson shall be guilty of an offence and liable on 

conviction to imprisonment for a period not exceeding six 
months if he suffers himself to be induced by any gift, pay
ment, security or any consideration whatever or bv any' 
promise or offer of any gift, payment, security or considera
tion to discontinue or abstain from any proceedings for the 
sequestration of an estate or to agree to or not to oppose any 
composition in an estate or ; the discharge or rehabilitation 
of an insolvent or to refrain from investigating any matter 
relating to an insolvent or assigned estate or from disclosing 
any information in regard thereto.
^Removing or Concealing Property to Defeat an Attachment 

or Failure to give Information.
147. (1) A person shall be guilty of an offence and liable 

on conviction to imprisonment for a period not exceeding 
three years if, either before or after the sequestration or



assignment of any estate, be removes, conceals, disposes of, 
deals with or receives any asset belonging to that estate witn 
intent to defeat an attachment under section six of tins 
Proclamation or any amendment thereof, or by virtue of a 
sequestration order, or with the intent to defraud, the 
creditors in the estate *. Provided that in any proceedings 
for an offence under this sub-section any such removal, 
concealment, disposal of, dealing with or receipt of assets 
which has the effect of defeating or is calculated to defeat 
such attachment or which prejudices or is calculated to 
prejudice the creditors in that estate, shall, unless tne 
contrary is proved, be' deemed to have been committed with 
intent to defeat the attachment or (as the case may be) to 
defraud those creditors*

(2) A person who has in his possession or custody or under 
his control any asset belonging to an insolvent or assigned 
estate shall be guilty of an offence and liable on conviction 
to a fine not exceeding three hundred pounds or to imprison- 
ment without the option of a fine for a period not exceeding 
one year if knowing of the sequestration or assignment or 
the estate and that the asset belongs to it he faiLs to inform 
the trustee or assignee of the estate as soon as possible ot 
the existence and whereabouts of the asset and to deliver it 
to, or place it at the disposal of, the trustee or assignee.

(3) The provisions of this section shall not apply to the 
insolvent or debtor who has assigned his estate, but nothing 
in this sub-section shall prevent the application of the section 
to an insolvent or such a debtor in respect to assets belonging 
to another estate which has been sequestrated or assigned.

Liability of Partners or Administrators.
148. A partner who does, or omits to do in relation to the 

property or affairs of the partnership, and any person 
charged by law with the administration of an estate who 
does, or omits to do, in relation to the affairs of that estate 
any act which if done or omitted by him under the “ he 
circumstances in relation to his private estate would nave 
been punishable under this Proclamation or any amendment 
thereof, shall be guilty of the same offence.

Liability of Agents and Managers and Evidence of 
Liability or Date thereof.

149. (1) Any servant, agent or manager having the sole or 
practical control of the affairs of his employer or principal 
shall upon the sequestration or assignment of the estate of 
his employer or principal, be liable to criminal proceedings 
and punishment for all offences under this Proclamation or 
any amendment thereof to the same extent as if that servant, 
agent or manager were the insolvent or the debtor whose 
estate has been assigned : Provided that the liability of the 
insolvent or debtor to criminal proceedings for any such 
offence shall not thereby be affected.

(2) Whenever in any criminal proceedings under this Pro- 
clamation or any amendment thereof any liability incurred 
by the insolvent or by a debtor who has assigned his estate, 
or the date or time when the debt or liability was incurred, 
is in issue or relevant to the issue proof that liability hat 
been admitted under any of the provisions of sections forty- 
three to forty-nine inclusive of this Proclamation or any 
amendment thereof shall be sufficient evidence of the existence 
of the liability and the liability shall be deemed to have been 
incurred upon the date or at the time alleged in any docu
ment submitted in accordance with the provisions ot any ot 
those sections in support of any claim in respect of the 
liability; Provided that any party to such criminal proceed
ings may prove that no such liability or that a lesser or a 
greater liability was incurred or th at it was incurred on a 
date or at a time other than as so alleged.



CHAPTER IX .

JUDICIAL.

Jwrisdiction of the Court.
The eouri shall have jurisdiction under this Proclam a,- 

* S ։ T » l l 0^ ry debt°r  and ia  re£ ard t0 the estate 3i every

m  oi * «*“ »  <- *•
CTTirtS sS?f ..... "« u» *>*■

(b) domiciled or resides or has a dwelling-house or 
place of business or carries on business within the 
jurisdiction ot the court j

{2) ^ ithin twelve months immediately preceding
the presentation of the petition has ordinarily resided of 
s,' u * <i* -1 itg l ouMi or place of business or carried on 
business within the jurisdiction of the court - 

13) has assigned that portion of his estate which lies within 
the jurisdiction of the court;

v e S ^ t h t f  apP! arS t0 court ^ «itable or convenient that the estate of a person not domiciled in the
territory should be sequestrated elsewhere the court may 
refuse or postpone the sequestration.

Kevieic by and Appeal to the Court.
,eourt, may rescind, vary, or amend any order 

made by it under the provisions of this Proclamation
V * ry Person aggrieved by any decision, order ruling 

appointment, or taxation of the Master under this Prociama- 
1 nmy bring the same under review by the court, and to

shall te n d o n  °°urtJ 'oy motion> notice whereof
are afectS P r o t l d i ^ ^  a?d °  aay pe^°T1 whose «Crests + a ‘ F r ° r 'ded ,fctat where a general body of creditors
to afl S  c r e d i t  ' " * *  ** * ******  ^  be notlCe 

(3) Every person aggrieved by any decision, ruling, or order 
of the officer presiding at a meeting of creditors, may bring 
the same under review by the court in manner hereinbefore 
prescribed for the review of any decision, ruling, or order of 

Master and upon giving the like notice to the presiding 
officer and persons affected. *

' n tbij  ,8ectioli contained shall authorize the 
court to reopen any duly confirmed account or plan of distri
bution or of contribution otherwise than as is provided in 
section ninety-eight. 1 ln

Power of the Resident Commissioner to make Rules.
152. The Resident Commissioner may make rules, not ineon֊

he follow!՜ ,}' , ' a P ^ la“ atl(>a ։ regulating the procedure to 
be followed under this Proclamation by any court or any 
magistrate appointed by the court.

CHAPTER X .

MISCELLANEOUS.

Duty of Trustee to As.nst in Relation to Prosecution 
of Insolvent.

. i,53j  i*10 duties of a trustee or assignee shall be
included the investigation of the transactions of the insolvent 
or debtor who has assigned his estate prior to insolvency or 
assignment, and every trustee or assignee shall give such 
assistance in relation to the prosecution of any insolvent under 
this Proclamation as the Master may direct and. if the 
trustee or assignee fail to perform that duty, the Master 
may disallow his remuneration either wholly or in part.



(2) I t  shall not be competent for any person without the leave 
of the court to bring an action for malicious prosecution 
against the trustee or assignee of his estate.

(3) The Master may at all times require a trustee or 
assignee to deliver to him any documents or assets belonging 
to the estate and to answer any inquiry made by him in 
relation to the estate under the administration of the trustee 
or assignee, and may, if he think fit, apply to the court to  
examine on oath the trustee, assignee or any other person 
concerned in the administration, and may also direct an 
investigation to be made of the books and vouchers of the 
trustee or assignee.

(4) The Master may cause an independent investigation to 
be made of the affairs of the debtor or insolvent at any time 
after publication of any notice of surrender or assignment of 
an estate or after a provisional order of sequestration, has 
been granted as well as during the sequestration or assign
ment thereof.

(5) For the purpose of any such investigation as is described 
in sub-section (1) every trustee and assignee shall be given 
by the Collector of Income Tax and the officers under him 
access to any returns made by the insolvent and in the 
possession or custody of such collector which show the amounts, 
of gross income, ineome, taxable income and taxable amount 
in any year of an insolvent or debtor who has assigned his 
estate, and the sources of any such income. Such trustee or 
assignee shall be entitled to make copies of any such return 
so far as they indicate such amounts and sources of income. 
Such copies shall, at the request of the trustee, he certified 
as correct by the collector or his assistant, and, when so 
certified, shall on the production thereof, be admitted in 
evidence in any proceedings, civil or criminal. The provi
sions of this sub-section shall have effect, anything to the 
contrary notwithstanding in section four of Proclamation No. 
70 of 1922.

Evidence.
154. (1) Any record purporting to be the minutes of a 

meeting under this Proclamation or of proceedings under 
section one hundred and thirty and purporting to be signed 
at the time thereof by any person describing himself as 
Master, magistrate or other presiding officer (as the case may 
be) shall upon production by any person be received as prima 
facie evidence of the proceedings recorded therein.

(2) Until the contrary is proved, it shall be presumed that 
any meeting whereof a minute has been signed as above was 
duly convened and held and that all resolutions and proceed
ings at such meetings were in order.

Formal Defects.
155. (1) No proceedings in insolvency or under an assignment 

and nothing done under thiB Proclamation shall be invali
dated by a formal defect, unless such substantial injustice 
has been thereby done as in the opinion of the court cannot 
be remedied by any order.

(2) No defect or irregularity in the election or appointment 
of a trustee shall vitiate anything done by him in good faith.

Notices.
156. (1) I t  shall be the duty of the insolvent or of a person 

who has assigned his estate to keep his trustee or assignee 
informed of his residential and postal address. Any notice 
under this Proclamation required to be given to the insolvent 
of to be served upon him may be given or served by regis
tered letter prepaid and put into the post directed to that 
postal address.

(2) Every person claiming to be a creditor of an estate may 
register his name and address within the territory with the 
trustee upon payment to the trustee of a fee of two shillings



and sixpence. Thereupon i t  shall be the duty of the trustee 
or assignee to send to th at address due notice of every meet֊ 
ing which is about to be held, together with a copy of every 
liquidation account and plan of distribution, or contribution 
aw ut to be lodged with the Master. Failure on the part 
of ■ the trustee or assignee to notify any such creditor as 
aforesaid shall be deemed a failure to perform his duties but 
shall not invalidate anything done under this Proclamation.

Proceedings against the Trustee or Assignee.
157. (1) As often as the Master is by this Proclamation 

required or allowed or any creditor is allowed to institute 
proceedings against a curator, trustee or assignee for his 
removal from office or for the purpose of compelling him to 
discharge any duty, such proceedings may be by motion to 
th6 court 3»fter notice to such curator, trustee or assignee*

(2) The costs of all proceedings which are caused by any act 
or omission of the trustee or assignee shall be payable by him 
personally, unless the court otherwise order.

(3) Any costs ordered by the court to be paid by the trustee 
or assignee personally, shall, if not recovered from him, be 
payable out of the estate.

Fees.
158. (T) The Master shall be and is hereby authorized and 

required to charge and recover and retain m respect of the 
several acts and things mentioned in the Fourth Schedule to 
this Proclamation such fees as are therein specified.

(2) Any costs and expenses incurred by the Master or a 
presiding officer in the protection of assets of an insolvent 
estate of in carrying out any provision of this Proclamation 
or any amendment thereof shall, unless the court otherwise 
order, be regarded for the purposes of this Proclamation or 
any amendment thereof as included in the costs of seques
tration.

Custody of Documents and Admissibility of Copies.
• ՛• The Master shall have the custody of all documents 

relating to insolvent or assigned estates. A copy of or extract 
from any document or record, of which the Master has the 
legal custody or control under this Proclamation, duly 
certified as true by the Master shall be receivable in evidence 
before any court, and shall be of like value and effect as the 
original document cr record.

Certified copies or extracts may be handed into court bv 
the party who desires to avail himself of the same.

I t  shall not be necessary for the Master himself, or for 
any officer under him to produce any original document in 
the custody or control of the Master, but it shall be deemed 
sufficient if such document is produced bv some person 
authorized by him to do so.

Destruction of Documents.
(t)- After six months have elapsed from the confirma

tion of the final account and plan in any insolvent or assigned 
es*_ate> trustee or assignee may, unless the court otherwise 
order, destroy all the books and documents in his possession 
relating to the estate other than those which he is required 
to lodge with the M aster; Provided that not less than six 
•weeks before so doing he shall, by advertisement in the 
(rdzettCy give notice of his intention .to do so; whereupon, 
any creditor who has proved his claim against the estate may 
apply to the court by motion for an order prohibiting or 
delaying the destruction of those books and documents. The 
court shall make such order thereon as to it may seem fit.

(2) After five years have elapsed from the rehabilitation of 
insolvent: or from the confirmation of the final account 

and plan of any assigned estate, the Master may destroy all 
records in his office relating to the estate.



(8) This section shall apply to all insolvent estates which 
have been finally liquidated or are in course of liquidation 
at the commencement of this Proclamation,

.Savin# of Law as to Land Settlement,
161. Notwithstanding anything to the contrary in this 

Proclamation contained, every trustee of an estate in which 
there appears as an asset any right under a lease, licence, 
purchase, or allotment of land from the Crown shall, in his 
administration of the estate, act in accordance with those 
provisions (if any) which by the law under which the rights 
were acquired, are expressed to apply in the event of the 
insolvency of the person who acquired those rights.

.Special Provision in Case of Sale of Goods under a 
Suspensive Condition.

162. (1) Whenever a claim against a sequestrated or 
assigned estate is in respect of the value of goods delivered 
to the debtor after the commencement of this Proclamation 
under an agreement containing a condition whereby the 
passing of the property in such goods is suspended * until 
certain payments prescribed in the agreement have been 
made such agreement shall be regarded on the sequestration 
or assignment of the debtor’s estate as creating in favour 
of the creditor a special pledge of such goods whereby the 
amount outstanding of such payments is secured. The trustee 
or assignee shall, if required by the creditor, deliver such 
goods to him, and thereupon the creditor shall be deemed to 
be a creditor holding movable property as security for his 
claim and the provisions of section seventy-eight shall apply.

(2) If after sequestration or assignment of the debtor’s 
estate the trustee or assignee thereof ascertains that such 
goods have been returned by the debtor to the creditor within 
a period of one month prior to the sequestration or assign
ment, the trustee or assignee shall be entitled to demand 
that the creditor deliver to him such goods or the value 
thereof at the date when they were so returned to the 
creditor, subject to payment by the trustee or to deduction 
from the value (as the ease may be) of the difference between 
the total amount payable under the said agreement and the 
total amount actually paid thereunder. In the event of the 
goods being delivered to the trustee or assignee the pro
visions of sub-section (1) of this section shall apply.

Implied Conditions in Sales of Good։  under Suspensive 
Condition.

163. (1) In every agreement between a trader and another 
person for the sale of goods under a condition whereby the 
passing of property therein is suspended until certain pay
ments prescribed in the agreement have been made to the 
trader, there shall be implied the further following con
ditions notwithstanding anything to the contrary contained 
in such agreement: —

(а) In the event of the trader resuming under the terms 
of the agreement possession of the goods, the other 
party to the agreement shall be entitled, if within a 
period of twenty-one days after the resumption of the 
goods he pa.ys all arrears due under the agreement, to 
demand delivery of the goods at the trader’s place of 
business or at the option of the trader at the premises 
in which the goods are stored if such premises are 
less than ten miles distant from the residence or place 
of business of the other party and to he reinstated in 
his rights under the contract:

(б) in the event of the trader resuming under the terms 
of the agreement possession after he has been paid pot 
less than sixty per cent, of all amounts payable under 
the agreement by the other party thereto, then that



party shall be entitled, within twenty-one days after 
the resumption of the goods, to require the trader 
either to sell them by public auction within one month 
from the date of tiie requirement or, if the parties 
so agree, by private treaty. The auctioneer shall be 
nominated by both parties, or, in default of such 
nomination, by the magistrate of the district in which 
the goods are. After the sale the trader shall, after 
deducting the costs incidental thereto and all moneys 
payable under the agreement less the total amount of 
any payments actually made thereunder, pay over 
the balance of the proceeds of sale to the other party, 
and the trader shall in every case furnish to the other 
party a full statement of account in relation to the 
matter. In the event of the net proceeds of sale "being 
insufficient to discharge such moneys the trader may 
recover the deficiency from that other party by action 
in a competent court.

(2) The provisions of this section shall not apply to an 
agreement entered into before the commencement of this 
Proclamation.

Bights of Purchaser 0} Immovable Property who has Paid 
part of Purchase Price.

164. (1) Every purchaser of immovable property who has 
under agreement of purchase undertaken to pay the purchase 
price thereof in instalments at specified periods and who has 
paid the vendor of the property in such instalments not less 
than fifty per cent, of the agreed purchase price shall be 
entitled to demand from the vendor transfer of that pro
perty on condition that, simultaneously with the registration 
of transfer, there shall be registered in favour of the vendor 
a first mortgage bond over, the said property to secure the 
balance of the purchase price and interest in terms of the 
agreement of purchase.

(2) If the seller is unable or fails or refuses to give such 
transfer as soon as may be and in any case not later than 
three months; after receiving such demand, the purchaser 
may treat the contract as cancelled and may recover the 
purchase price paid by him together with such damages as 
he may have sustained.

(3) The provisions of this section shall not apply to an 
agreement for the purchase of property entered into before 
the commencement of this Proclamation or to any agreement 
for such purchase whenever entered into, if the vendor is the 
Government of the Territory.

Deceased Estates placed under Sequestration.
165. This Proclamation shall apply in the case of a deceased 

person whose estate is after his death placed under sequestra
tion as insolvent as if he were the insolvent and as if the 
date of his death were substituted for the date of the 
sequestration order.

Power of S ig h  Commissioner to make Regulations.
166. The High Commissioner may from time to time make 

regulations not inconsistent with the provisions of this 
Proclam ation—

(а) for the management and good conduct of the business 
of and of the practice and procedure to be observed in 
any Master’s office;

(б) prescribing the form and manner of proceedings Under 
this Proclamation ;

(c) prescribing the manner in which fees payable under 
this Proclamation shall be brought to account.



Short Title and Date of Commencement of Proclamation.
167. This Proclamation may be cited for all purposes as the 

Bechuanaland Protectorate Insolvency Proclamation 1929 
o ? aCd C°me int°  °Peratlon on tte  first day

God S ave the K r a t .
Given under my Hand and Seal at Capetown this Sixteenth 

day of August, One thousand Nine hundred and Twentv- 
nine. J

ATHLONE,
High Commissioner.

By Command of His Excellency the 
High Commissioner.

B. E. H. CLIFFORD,
Imperial Secretary.

FIR ST  SCHEDULE.

L aws R epealed .

Province,
Number 
and Year 
of Law.

Short Title 
or Subject 

of Law.

Extent 
1 Of 

Repeal.
i

Cape of Good 
Hope

Ordinance No. 6 
of 1843

Insolvent
Estates

---------- -------------

The whole.
*9 it Act No. 15 of 

1856
Masters and 

Servants
So much of Chap. 

IV, secs, one, 
two and fAree as 

! relates to in-
*9 V* Aot No, 5 of 

1861
The Tacit Hypo

thec Amend
ment Act, 
1861

solvency. 
Section five.

99 99 Act No. 11 of 
1873

Executors’ and 
Trustees’ 
Acoounts Act, 
1873

So muab as re- 
lates to the 
accounts of 
trwstM«99 yy Act No. 21 of 

1875
The Anten upti&l 

ContraotaLaw 
Amendment 
Act, 1875

Sections three and 
four.

*7 t* Act No. 20 of 
1884

The Stamp and 
Offices Fees 
Act, 1884

So much as re
lates to the 
payment of 
fees in the in- 
solvent and 
law branch of 
any Master’s 
office.99 •>> Act No. 38 of 

1884
Insolvent Law 

Amendment 
Aot, 1884

The whole.

9> >9 Aot No, 22 of 
1887

Publication of 
Insolvencies

Section one.



Number and 
Date ûi 

Proclamation.

Estent
of

Pc« peal.

1Öth November, 
1891

No. 2 of 1896

No. 38 of 1922 
No. 3 of 1923 
No. 44 of 1923 I

So much of Sec. 
one as relates 
to Insolvency.

Sections six and 
seven.

The whole.
The whole.
So much as re

lates to in
solvent estates.

SECOND SCHEDULE.

F o rm s.

A,---NOTICE Of SURRENDER.
Notiee is hereby given that application will be made to the
..........................Court............................ cn .............  .......th e .............

¿ay .........................................19....... a t ................o’clock in the tore-
noon or as soon thereafter as counsel can be heard for the
surrender of the estate of '*A.B. of.....  - ............... ...............
as insolvent and that his schedules will lie for inspection at
the office of the Master a t .......................■֊-;■+ (a? d at\the

.................. ) for a period of fourteen days from
the.................................... day ° f .......... ..............tf*e...................................
day of .......................19........

Applicant’s Attorney.

.19

* Here insert the full name of the debtor (with the full 
style or firm if a. partnershipt and the full names ot all the 
partners), his occupation and address.

+ If the schedules are to  lie for inspection only at a place 
where there is a Master’s office, omit the words in brackets.

B .^-DEBTOR/8 SCHEDULES. 
Balance-sheet, of *..............................

E sta te D r. Estate Cr.

To Debts, as per 
Annexure D. . .

I i

Total. ..
I

By Immovable Pro
perty, as per Annex- 
are A........................

By Movable Property, 
Furniture, Stock in 
Trade, etc., as per 
Annexure B.............

0  utstandin$Debta,etc., 
as per Annexure C..

Deficiency-----

" P T

T otal.

* Here insert the full name of the debtor.



annexvbe a.

Particulars oj Immovable Property.

Property situate in 
the Territory.......

Property situate else
where....................

AKNBXTjBE b.

Particulars oj Furniture, Stock-In-Trade, Live Stock, Hus
bandry, Shares in Companies, Insurance Policies, etc., 
and all Movable Property not included in Annexure G.

Description of Property. Eati
V

mated
aloe.

Property situate in the 
Territory............................

Tot Ai............... ..

£ 9. d.

Property situate elsewhere.

Total.................

ahnexpre c.

Outstanding Debts, Bills, Bonds, and other Securities.
'1
> Name and 

Residence 
and Postai 
Address of 

j thè Debtor.

Parti
colare of 

Debt.
Amour

Good
t Amount 

Bad or 
Doubtful.

In thè Telritory j 

Eleewhere...........
i

Total...

£ 9. d. £ s. d.

«t

;

Total. .. ! j
__1 ; _ —



ANNEXURE D.

Inst of Creditors.

Name of Nature and Value i Nature Amount
Creditor of Security | of of

and Address. for Claim. Claim. Claim.

f i s . : '  d.
; |

1
t

1  ̂ I
T o t a l ............ .... i

i---- [—
The aforegoing balance-sheet shall be verified by affidavit, 

as near as may be in the subjoined form, of the debtor or 
some other person presenting the petition or executing the 
deed of assignment on behalf of the debtor.

Affidavit.
I .................. ՛........................ .............. declare under oath that to

the best of my knowledge and belief the statement of affairs 
contained in the aforegoing Balance-sheet and the Annexures 
thereto marked A, B, C, and D, is a tras and complete state
ment of all asset* and liabilities of............................................  (or
my estate) and that every valuation therein contained is a 
fair and correct valuation, and that none of the assets therein 
appearing are mortgaged, pledged or under attachment, 
* save onTy those enumerated in the annexure hereto and that 
these are respectively mortgaged, pledged or taken in execu
tion for the amounts set forth in the said annexure.

t  Further that the estate o f.................. ................(or my estate)
has never previously been sequestrated or assigned for the 
benefit of my /his creditors or placed in bankruptcy either in 
the territory or elsewhere.

Sworn, etc.
* If no assets are mortgaged, pledged or under attachment, 

strike out and initial the words following to the end of this 
paragraph.

t  If the debtor has previously been insolvent or has pre
viously assigned his estate, strike out this paragraph and state 
where and when, and whether and when it has since been 
released or the debtor rehabilitated.

C.— AFFIDAVIT FOR THE PROOF OF AN OPEN ACCOUNT, ETC.
In the Assigned/Insolvent Estate of.............................................

Name of Creditor....... ...................................................................
Address in full....... .......................... ............................. ...............
Total amount of claim.................................... . £ ....................

declares under oath that A. B. whose estate has been 
assigned for the benefit of his creditors/placed under seques
tration in the hands of the Master was at the date of the 
assignment/issuing of the sequestration order thereof, and
still: is, justly and truly indebted to..................................................
in the sum of..........................  for.................................................... .
according to the account hereunto annexed and that the claim 
*was not/was acquired: by cession or purchase since - the 
institution of the proceedings whereby the estate was 
‘ assigned/placed under sequestration. And this deponent

* Strike out and initial the alternative words not required.



further says that no other person besides the said A- E. 
is liable for the said debt, or any part thereof, and that he 
bath not, nor hath any other person, to his knowledge for the 
use of deponent (or the said A. B.) received any security for
the same or any part thereof save and except.................................
.................................................. (Sere insert, nature, particulars
and value of mortgage, pledge or other security.)

tAnd this deponent says lastly that when the righi of set
off claimed by him and appearing from the account hereto 
annexed accrued he did not know of any act of insolvency 
upon which the estate was afterwards sequestrated, or of the 
intention of the insolvent to surrender his estate, or that the 
insolvent’s assets were insufficient to discharge his Liabilities,

Sworn this........................ day of.............................a t......................... .
Before me,

t  When no compensation or set-off is claimed, strike out 
this clause.

D .— AFFIDAVIT FOB THE PROOF OF DEBT ON A PROMISSORY 
NOTE OR BILL OF EXCHANGE.

In the Assigned/Insolvent Estate of.................................................
Name of Creditor....................................................................... .......
Address in full...................................................................................
Total amount of claim.........................................  £ ........................

makes oath and says that A. B., whose estate has been 
assigned for the benefit of creditors/placed under sequestra
tion in the hands of the Master was at the assignment/ 
issuing of the sequestration order thereof, and still is, justly
and truly indebted to...................................................................in the
sum of........................... ....fo r.......................... ....................... according
to the account hereunto annexed and that the claim *was 
not/was acquired by cession or purchase since the institution 
of the proceedings whereby the estate was 'assigned/placed 
under sequestration. And this, deponent further says that 
he has not, nor has any other person, to his knowledge, or
for the use of.......................................................................received any
security for the said debt, or any part thereof, save and 
except the following Promissory Note or Bill of Exchange:

Date of Bill 
or Promis
sory Note.

By Whom 
Drawn or 

Made.
By Whom 
Accepted.

To Whom 
Payable 

and when.
By Whom 
Endorsed. Amount.

j

.
And this deponent further says, that besides the said

A. B./Insolvent, the endorser above-mentioned.......................
.................................... is liable to this deponent for the amount
of the Bill or Note endorsed by............ ........................... ............as
aforesaid.

And this deponent further says, that the aforesaid Bill of
Exchange or Promissory note, produced by.... ................................
in proof of........... ............................... debt aforesaid,................ is in
all respects genuine and true.

• Strike out and initial the alternative words not required.



t  And this deponent says lastly that when the right of 
set-off claimed by him and appearing from the account hereto 
annexed accrued he did not. know of any act of insolvency 
upon which the estate was afterwards sequestrated, or of the 
intention of the insolvent te surrender his estate, or that the 
insolvent’s assets were insufficient to discharge his liabilities.

Sworn this........... ................day of........................a t.........................
Before me.

t  When no compensation or set-off is claimed, strike out 
ili is clause.

E.
To the Registrar of............................. ................................

Sir,

Please to take notice that a deed of assignment whereby
A. B., of.......................................................  ,assigned his estate in
my favour in trust for his creditors has been signed and
executed by the said A. B. and C. D., of.....................................a
creditor of the said A. B. and by me, E . F ., of............... ..............
the assignee under the deed, and that it appears from the 
debtor's schedules that the properties mentioned in the 
annexure hereto are assets of his estate.

Yours obediently,

Assignee under the Deed.

N .B .—The notice must contain (L) full name and address 
of the debtor (with the style or firm, if a partnership, and 
the full names of all the partners) ; (2) the full name, address 
and occupation of the assignee under the deed : (3) full
particulars of the properties mentioned in the annexure,

i f - — N O T IC E  OF A S S IG N M E N T .

Notice is hereby given that "A, B ., o f ....,...............................
has made an assignment of his property in favour of C. D.,
o f..:...................................... in trust for the creditors of the said
A. B. if they accept the same, and that the schedules of the 
said A.B. will lie for inspection and the deed of assignment 
for inspection and signature by all creditors entitled to sign
at the office of the Master, t ................... ......... ; .................  (and
at the office.................................). for a period of fourteen days
from the............... day of.......................... ...19__ to the......................
day o f...................... , 19........

I t  is further notified that if the said assignment shall be
declined application will be made to the.........................................
Court,.............................., on................................. . the.... ........................
day of........................19........ a t ................o’clock in the forenoon or
as soon thereafter as counsel can be heard for the surrender 
of the estate of the said A. B. as insolvent.

(Signature of the debtor or the person 
who executed the deed on his behalf.) *

19,.. .

* Here insert the full name of the debtor (with the full 
style or firm, if a partnership, and the full names of all the 
partners).

+ If the deed and: the schedules are to lie only at a place 
where there is a Master’s office, emit the words in brackets.



G.
Court of the Resident Commissioner for the

in the.................................................. ............................................................
Bechuanaland Protectorate.

I certify that under and by virtue of a deed of assignment
of the estate of............................................................. ,֊֊_•.......................
registered by me in due course under the provisions of section 
one hundred and twenty-four of the Insolvency Proclamation, 
1929, on the........................................day o f,.......................... 19.......

i s /are the assignee(s) of the said estate and entitled as such 
to administer the estate in terms of the deed of assignment 
and in accordance with the provisions of the said Proclama
tion.

Given under my hand in the Master’s office,....... .....................
this..................................................day of........................ 19........

Master.

THIRD SCHEDULE.

Taeitf A.
Sheriffs Fees and Remuneration.

For the execution of a writ of attachment against 
movable property found on the same premises,
from 10s. fid. t o .....................* ............................. 1 0

For each separate premises beyond the first on winch
goods are attached, each 5s. to ....................... ... 0 10 6

For taking inventory, per 100 words, or portion
thereof................................................................................... 0 5  0

For copy thereof where necessary, per 100 w'ords, or
portion thereof ............................ . ........ -.•••...........  ® 1 0

For assistance (where necessary), in taking inven
tory—
(o) if within a radius of 3 miles from the

sheriff’s office, per day (inclusive) ................  0 10 6
(6) if beyond th at radius, per day (inclusive) . . . 1 1 0

For notice of attachment of movable property where
n ecessary ..................................................................... . 0 5 0

For each separate possession, per day or portion 
thereof (board included), a reasonable fee not
exceeding ...........................................................................  0 10 6

For removal and storage, the necessary costs of 
removal and storage.

For herding and preserving live stock, the necessary 
costs of herding and preserving the stock.

Travelling allowance, per mile or fraction thereof ... 0 1 0
Where the sheriff ib necessarily accompanied 

by an officer or assistant, additional travelling 
allowance may be charged at half the above 
rate.

Rules for the Construction of the Tariff and the Guidance 
of the Sheriff.

(1) In this tariff and rules “ sheriff ”  means the deputy- 
sheriff by whom the service in question is performed. 
“  Possession ” means the continuous and necessary presence 
on the . premises and for the period in respect of which 
possession is charged of a person employed and paid by the 
sheriff foT the sole purpose of retaining possession.



(2) The charge ror herding and preserving live stock and 
the fee for possession shall not run concurrently in respect 
of the same property, but in addition to the said charge the 
sheriff ahaLI be entitled to a commission of not exceeding 
one_ and a half per cent, on the value of the live stock.

(3) Where there are more ways than one of doing any 
particular act, the least expensive way shall be adopted 
unless there is some reasonable objection thereto.

(4) Travelling allowance shall not be payable unless it was 
necessary for the sheriff to go beyond a՜  radius of three miles 
from his office, and when payable, shall be paid for the 
actual distance travelled in going from and returning to the 
office.

(5) Travelling allowance shall include all expenses incurred 
in travelling, e.g. train fare.

(6) Where more services than one may be done on the same 
journey the distance to the first place of service may be 
brought into account only once, and shall be apportioned 
equally to the respective services; and the distance from the 
first place of service to the remaining places of service shall 
similarly be apportioned equally to the remaining services.

(7) (a) The sheriff may not charge for an inventory for his
own use.

(6) Where an execution has been stopped by publication 
of notice of surrender or by sequestration after an 
inventory has been made, no second inventory shall 
be made of the same goods, and the sheriff’s charges 
for making the inventory shall be payable by the 
the estate, according to tariff, and 'n o t by the 
execution creditor unless the estate is unable to pay 
the same.

(S) The sheriff may pay՝  rent if necessary to secure undis
turbed possession of the premises on which goods have been 
attached for a period of one month or such longer period as 
the Master shall authorize.

(9) The allowance for all work necessarily done for which 
no provision is contained in the tariff shall be assessed, and 
every question arising under or relative to such tariff shall 
be determined by the Master.

T a r i f f  B.
Remuneration of Trustees and Assignees subject, to Taxation 

by the Master in terms of section eighty-one.
Per Cent.

Upon the proceeds of movables; (other than shares or 
similar securities) sold, promissory notes, book 
debts, rent, interest, or other income collected 5

Upon the proceeds of immovables, shares and similar 
securities sold, life policies and mortgage bonds 
recovered:

Upon the first £5,000 thereof ............................. 2J
Thereafter upon each £100 thereof .................

Upon cash found in the bank or in the estate .........  1
Minimum remuneration:

In respect j of. any one estate, including 
remuneration under, above heads, a minimum 
remuneration of from three guineas to five 
guineas.

If the total remuneration of a trustee or assignee 
under this tariff is less than forty pounds in all, he 
shall be entitled, up to that amount, to remunera- 
at the rate of five per cent, on the value of all the. 
assets of the estate.

Remuneration of Curators Bonis and Provisional Trustees, 
A reasonable remuneration to be taxed by the Master, not 

to exceed the above ra te s ..



Tasifp C.
Costs of Assignment subject to Taxation by the Master in 

terms of section one hundred and twenty-eight.
Instructions for assignment, from 10s. 6d. to ......... £ 2  2 0
Drawing deed of assignment, per folio ... .....................  0 o u
For every necessary copy thereof, per folio ... .........  0 1
Preparation of schedules and affidavit, according to

length and complexity, from £1. Is. to ...............
Drawing notices and all attendances where one 

attorney employed, a fee in the discretion of
the Master not to exceed ............................. ■■■

Where two attorneys necessarily employed, a fee in
the discretion of the Master not to exceed .........

Necessary disbursements, including stamps, cost of 
publication, etc.

5 5 0

3 5 0 

5 6 0

FOURTH SCHEDULE.

For every certificate under the hand of the Master 
For every report in the discretion of the Master 

subject to taxation by the Court, not less than 
For inspection of documents in any one estate 

excepting by or on behalf of trustee or assignee 
For binding documents in each estate according to 

the sise of the estate, in the discretion of the
Master, from 7s. 6d. to .........  ...................... .........

For taxing trustee’s or assignee’s remuneration or 
bill of costs on every one pound or fraction of
a pound of the amount taxed ............................... r

For every deed of assignment registered under this
Proclamation .......................  ..........................................

On the assets of any assigned or insolvent estate 
available for distribution, including any security 
taken over by a creditor under section seventy- 
eight :
Up to and including £5,000 (minimum £1) ... £
Exceeding £5,000 .....................................................  i

For extracts or copies of documents made or cer
tified in the office of the M aster:
For the first 100 words .......................................... .•••
For each subsequent 100 words or fraction

thereof ...................................................   ■■■
On dividends paid by the trustee or assignee for 

account of creditors to the Master, a com
mission upon the amount paid in of 5 per cent.

Upon every affidavit................... .........................................
Upon every order of sequestration filed ......................
Upon every other order of court filed ..........֊ ...........
Upon every advertisement of meeting of creditors... 
For every attendance at a meeting of creditors ... 
Upon every report of the filing of an account or of

election of a tru s te e .....................................................
Upon every certificate of appointment of a trustee

or of the confirmation of an accou nt.....................
For each attendance in matters referred by the court 
For every report in the same not exceeding five folios

of one hundred words each .....................................
Each additional folio ................................... ......................
Upon every application to search or inspect any

account or document ..................................................
Upon certified copies of documents when not exceed

ing four folios of one hundred words e a c h .........
Each additional fo lio ............................................................
Upon every order of rehabilitation or release from 

sequestration of an insolvent ...................................

£ 0  5 0

0 10 0 

2 60

1 10 6

0 1 0  

1 0  0

per cent. 
»  »

£0 2 6

0 1 0

0 3 
0 10 
0 3 
0 5 
0 12

0
0
0
(•
0

0 10 0

0 5 0 
£ 1 5  0

0 10
0 1 0

0 1 0

0 5 0 
0 1 0

1 0  0


